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COMPLAINANT'S REPLY EVIDENCE

Complainant E]1 du Pont de Nemours and Company ("DuPont™) hereby submits 1ts
Reply Evidence 1n responsc to the Opening Evidence of defendant, CSX Transportation, Inc
("CSXT"), filed in this proceeding on February 4, 2008 This Reply Evidence consists of three
parts (a) an Argument that summarizes the cvidence submitted and discusses the legal standards
to be applied 1n this case, (b) the Reply Venfied Statement and accompanying exhibits of Mr
Thomas ) Crowley, President, L E Peabody and Associates ("Crowley Reply V 8 "), and (¢)

various exhbits from both public sources and discovery of CSXT in this proceeding
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BEFORE THE
SURFACE TRANSPORTATION BOARD

)

E 1 DUPONT DE NEMOURS AND COMPANY )
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)

\" ) Docket No NOR 42101

)

CSX TRANSPORTA I'ION, INC, )
)

Defendant )

)

PART I —ARGUMENT

DuPont has challenged the reasonableness of CSX'1"s rail transportation rates in this
small rate case, and two others, under the Three-Benchmark approach adopted by the Board in
Simplified Standards for Rail Rate Cases, Ex Parte No 646 (Sub-No 1), decision served
September 7, 2007 (petition for reconsideration pending) ("Simpiified Standards™) In this
proceeding, DuPont has challenged CSX'I's rate for the movements of mitrobenzene, STCC
2815147, from Pascagoula, MS 10 Neuse, NC

Pursuant to the procedures adopted in Simplified Standards, DuPont and CSXT
simultaneously presented Opening Evidence on February 4, 2008 In their opening evidence,
cach party 1dentificd 1its imtial group of comparable traific from the Board's Confidential Waybill
Sample for the years 2002-2005, applied the Board's formula for adjusting the average revenue
to variable cost ("R/VC") ratio of the comparable traffic group, and presented evidence of "other
relevant factors” 10 mahe further adjustments to the R/VC ratio of the comparable traific group

In addition, DuPont also presented 1ts evidence of CSXT's market dominance over the 1ssue



PUBLIC VERSION

movements, including cvidence regarding the variable cost of the movement in order to satisfy
the "junisdictional threshold" requirement of 49 U § C 10707(d).
According to Simplified Standards, \n Reply Evidence, each party must select its "final

offer" comparison group A party may sclect its {inal comparison group only from movements

contained 1n either party's opening evidence companison groups [Furthermore, any movement
that was 1n both parties' opcning evidence comparison group must be included 1n each party's
final comparison group Simplified Standards,p 18 The Board then will sclect the comparison
group “that 1t concludes 1s most ssmilar in the aggregatc to the 1ssue movements,” as the
foundation for determining a maximum reasonable rate for the issuc movements /d

DuPont presenis this Reply Evidence and Argument 1n seven parts  Part I responds to
CSXT's charge that this casc 1s not appropnate for resolution under the Three-Benchmark
approach Part 11 responds to CSXT's attacks on the Three-Benchmark approach itself. Part 111
addresses the differences between the parties' vanable cost calculations for the 1ssue movements
Part 1V 1dentilies the factors that DuPont apphed to determine its "final offer" companson group
and responds to those factors that CSX'T applied 1n 1ts opening evidence Part V responds to
CSX1"s evidence of "other relevant factors "' Part VI presents the maximum R/VC ratios for the
1ssuc movements based on the DuPont "final offer" comparison group, as adjusted by the "other
relevant factors" presented 1n the DuPont Opening Evidence  Finally, Part V11 summarizes the

rchief DuPont requests

! DuPont 1s discussing CSXT's adjustments to the RSAM calculation and its "market-based” adjustments of the
comparable traffic group R/VC ratios 10 2007 levels under the rubric of "other relevant factors,” although CSXT has
not dentified them as such
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I THIS CASE IS APPROPRIATE FOR DECISION UNDER THE THREE-
BENCHMARK APPROACH

CSXT's Opening Evidence 1s charged with rhetoric and innucndo that has absolutely no
bearing upon the Board's resolution of this proceeding, or any of the other iwo small rate cases
DuPont filed pursuant to the Three-Benchmark approach adopted in Simplified Standards
CSXT's assertions are nothing more than an attempt to put a new spin on arguments that the
Board considered and rejected in Simplified Standards regarding the proper use of the Three-
Benchmark approach

First, CSX'T continues to arguc that simplified rate standards should apply only to small
shippers, not small cases Although CSXT states that 1t does not scck to prevent any of the three
small rate cases filed by DuPont from going forward, CSXT asserts that "they hardly constitute a
'truly small case’ for a 'small shipper’ “ CSXT Op Ev at 3-4 CSXT seems to belicve that,
because DuPont 1s one of CSXT's largest customers and ships thousands of carloads in hundreds
of traflic lanes annually, DuPont should not be permutted to file a small rate case /d at2 But,
as the Board corrcctly observed in Simplified Standards, p 5, note 5, "under the statute eligibility
must be bascd on the value of the case, not the size of the shipper *

CSXT, however, would define the value of this case as the value of the total business
DuPont conducts with CSXT, not the value of the case actually presented to the Board
Specifically, CSXT argues that "[1]he traffic covered by this Complaint and 11s two companions
are simply small component parts of a far larger dispute between the parties regarding hundreds
of lanes of traific long governed by a complex, integrated Master Contract." CSXT Op Liv. at 3
But 1f the s1ze of DuPont and 11s total traffic volume on CSXT are the critena for determining
chgibilty to use the Three-Benchmark approach, then DuPont would be deprived of any

practical form of rehef from unreasonably high rates. The statute does not require an "all or
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nothing" approach — a shipper with a number of movements on a carricr may choose to challenge
all of them, many of them, or just a few

DuPont would much prefer 10 enter into a new master contract with CSXT for all of its
traffic at reasonable rate levels But a contract 1s supposed to be the result of negotiations in a
compeuive marhet Here, no such market exists CSX'T has abused 1ts market dominance over
much of the DuPont traffic to demand unrcasonably high rates DuPont does not take 1ssuc with
every single rate that CSXT has cstablished for 1ts traflic But CSXT 1s offering only a package
contract that forces DuPont to pay unrcasonable rates on many traffic lancs 1n order to receive
reasonable rates on some CSXT's approach runs counter to the statutory requirement that each
and every raie charged by a market dominant carrier must be "reasonable " 49U S C 10701(d)
("If the Board determimnes that a rail carner has market dominance over the transportation 1o
which a particular rute applies, the rate established by such carrier must be reasonable ")
DuPont stands ready to negotiale a new master contract with CSXT as soon as CSXT 1s prepared
10 offer reasonable rates for DuPont traffic

Under Stmplified Standards, DuPont 1s cntitled to challenge the reasonableness of
mdividual rates for individual movements, as H has done 1n the three small rate cases 1t filed
against CSXT DuPont 1s not required to challenge every single rate that CSXT has published
for it Nevertheless, DuPont 15 mindful of the Board's concern that a shipper not attempt "to
divide a large dispute into multiple smaller disputes " Simplified Standards at 32 DuPont has
not cven come close to crossing that line

For all of the rhetoric 1n 1ts opening evidence, CSXT does not actually accuse DuPont of
impermussibly dividing its claims That 15 because DuPont has not sought 1o manipulate the

Board's proces 1n 1ts three small rate complaints  Each of the seven movements at 1ssue 1s
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sufliciently discrete and has sufficiently low annual volume so as to make a Full Stand-Alone
Cost ("Full-SAC") presentation too costly given the value of each case individually or combined
In Simplified Guidelines, p 32, the Board noted that a Full-SAC case costs approximatcly $5
million. This estimate 1s based upon cases involving the presentation of mostly single-
commodity stand-alone railroads where the 1ssue traflic moves between a single ongin-
destination pair. A multi-commodity stand-alone railroad with multiple onigins and destinations
spread across a wide geographic arca could require an even more costly Full-SAC presentation
The scven movements ol four different commoditics in the three DuPont small rate cases arc
spread across ongins and destinations 1n cight states New York, New Jersey, Michigan,
Mississipps, Virgima, West Virgima, North Carolina and Tennessee Lhere 1s hittle 10 no overlap
in their routes and the distances involved would require DuPont to create a stand-alone railroad
that replicates a very sizeable portion of CSXT's entire ra1l network  Moreover, based upon 2006
traffic volumes for the 1ssue movements, even without the $1 million rate relief cap imposed
upon each of the three complaints filed by DuPont, the total relief calculated by DuPont in its
Opening Evidence would not cxceed the Board's $5 million cost estimate for a Full-SAC case
DuPont has filed only three ratc cascs, involving a total of seven geographically dispersed
movements and four commodities Until DuPont does significantly more than that, CSXT
cannot reasonably argue for aggregation Indeed, CSXT has limited itself to empty rhetoric—it
has not raiscd any aggregation objections 1o the three pending DuPont small rate cases The
Board cannot make any aggregation determination based on speculation about cases that have
not been, and may never be, filed Accordingly, the Board should disregard CSXT's rhetoric and

apply the Three-Benchmark approach 1n accordance with Simplified Standards.
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IL CSXT's CHALLENGES TO THIE THREE-BENCHMARK METHODOLOGY
ARE INCORRECT

At pages 7-13 of 1ts Opeming Evidence, CSXT re-ploughs ground that 1t has trod many
times before, 1n the Simplified Standards procceding, by challenging a number ofjaspects of the
Three-Benchmark methodology 1tself Indeed. as noted below, some of CSXT's challenges
attempt to unseitle law decided a decade ago.

CSXT's challenges 1o the Three Benchmark approach are wrong as a matter of policy and
law, and were correctly rejected by the Board in Simplified Standards  Although CSXT and
several other (but not all) rail carricrs have appealed the Simplified Standards decision 1o the
U S Count of Appcals for the District of Columbia Circuit, DuPont asserts that the railroads'
challenges to the ‘L hree-Benchmark approach arc meritless, and will be so found by the Court

Eligibility Limits. CSXT objects to the Board's decision in Simplified Standards to
sel the eligibility hmits in Three-Benchmark cases at $1 mullion  CSXT argues that the $1
million eligibility limit "subjccts far too much traftic” to the Three-Benchmark methodology
But the statutory test for ehigibility 1s not whether "too much traffic” (in the rairoad's eyes) is
encompassed by the Three-Benchmark procedure Rather, it 1s whether the Three Benchmark
mcthodology fulfills the statutory command for a "simplified and cxpedited” procedure, by
cffectively enabling a party to challenge the reasonableness of a rail rate 1n cases where a full
stand-alonc cost presentation 1s "too costly, given the value of the case " 49U S C 10701(d)(3)

In light of that statutory requirement, the $1 million eligibility threshold 15 clearly ro0
low In cstablishing that requirement, the Board assumed that a Three-Benchmark case would
cost only $250,000 to litigatc  The S1 mullion chigibility imit was chosen to provide a potential
complainant with a proper "nisk factor " See, Simplified Standardy at 31-32 But the Iitigation

tactics employed by CSX I' in this case — which has involved a CSXT Motion to Dismiss, a
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CSXT Motion to Hold in Abeyance, a CSXT Motion for Clanfication, and the need for DuPont
to file a Motion to Compel — suggests that the Board's estimate of the cost of a Three-Benchmark
casc may be significantly understated DuPont notes that a number of entities have asked the
Board to revisc the elhigibility hmits upward See, Petition for Reconsideration filed by Interested
Parties on October 12, 2007 in Ex Parte 646 (Sub-No 1), pp 2-12

The Three-Benchmark "Presumption.” CSXT objects to the Three-Benchmark
"presumption” that an adjusted R/VC ratio denved from a group of comparable movements
establishes a maximum reasonable rate  CSXT characterizes the Board's Simplified Standards
decision 1n this respect as a "mechanical apphcation” of a formula CSXT 1s wrong The
Board's decision in Simplified Standards makes clear that. if the challenged rate is above a
reasonable confidence nterval around the estimate of the mean for the adjusted comparison
group, 1t will be "presumed unrcasonable " In such cases, the maximum rate will be prescribed
at that boundary level, but only "absent any ‘other relevant factors' " Simplified Standards at 21
|emphasis added] Thus, the Board 's decision 1n Simplified Standurds makes clear that the
presumption will apply only where there 1s no other evidence of reasonableness The Board's
decision does not indicate that "other relevant factors” will be considered on something other
than an "equal footing" with the evidence on comparability, as CSXT incorrectly charges CSX'1
Op Ev,p 9 The Board's requirement that "other relevant factors" be quantifiable is a
reasonable one, and not challenged by CSXT See, Simplified Standards at 22

Movement-Specific Adjustments to URCS. CSXT rciterates the railroad
industry's oft-expressed objection to the Board's decision to permit no movement-spectlfic
adjustments to URCS variable costs. While DuPont strongly believes that the actual variable

costs of the 1ssue movements are far below the costs produced by URCS, DuPont also behicves
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that the Board's decision 1o allow no movement-specific adjustments 1s particularly appropniate
in Threc-Benchmark cases  CSXT 1s flatly incorrect 1n arguing that many movement-specific
adjustments "can be made with little ingation expense " CSXI'Op Ev at 10 As the Board has
found. allowing such adjustments would drive the cost of thesc cases up 1o patently unacceptable
levels See, Simplified Standards at 84

Moreover, CSXT's critique in 1ts Opening Evidence, pp 9-10, makes no mention of the
fact that, 1l movement-specific adjustments were made to the cost of the 15sue movement, then
movement-specific adjustments a/so would have to be made to the cost of the comparable
movements, so as not to distort the comparison. But as the Board correctly pointed out 1n
Simplified Standards. 1f the movements were similar, "they would hikely get sinlar adjustments,
which could cancel these adjustments out " Simplified Standards a1 84 | citation omitted].

Product and Geographic Competition. CSXT's objection to the Board's refusal to
consider evidence of product and geographic competition altempts to resurrect an 1ssue that was
settled a decade ago in Market Dominance Determinations -Product and Geographic
Competition, 3 S T B 937, 949 (1998), aff'd Assoc of Amer RR v STB, 306 F 3d 1008 (D C.
Cir 2002) ("P&G Compeniion") I'he Board concluded that the statute does not requare 1t to
consider product and geographic competition. 1d at 946, and that to do so would impose
substantial burdens on both the parties and the Board, 1d a1 947 Indeed, the Board noted that
consideration of product and geographic competition imposes burdens on the Board "that extend
the processing of rate cases," 1/ , a consequence that 1s anathema 10 the statutory requirement of
a simplified and expedited method for determming the reasonableness of challenged rail rates

49U S C § 10701(d)(3).
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The Board also cxpressed concern that consideration of product and geographic
competition requires 1t “to address complex non-transportation 1ssues |, thus significantly
complicating and prolonging an analysis of the record," and requiring 1t "to ‘second guess'
shipper management" about 1ssues beyond the Board's experisc  P&G Competition, at 947 The
Board cxpressly cited examples of prior cases in which 1t was required to determine whether a
paper manufacturer could alter 1ts production process 1o use a different type of wood and
whether the end uscrs of aluminum containcrs could switch to plastic or glass /d

‘The Board also noted that the minimal harm to railroads of excluding evidence of product

and geographic competition was outweighed by the harm 1t would cause to smppers

When effective product and geographic competition 1s present but

difficult to demonstrate, the carrier will be no worse off 1f the

clfectiveness of this competition 1s determined by a comphicated

antitrust-type market dominance analysis or coniirmed by the rate

rcasonableness analysis Conversely, if there 1s not effective

compelition, then a protracted examination of product and

geographic competition, followed by an expensive and time-

consuming ratc analysis, works to the detriment of all parties

Only 1f the prospect of such an oncrous regulatory process deters

the filing of a rate complaint would the railroads benefit

However. thec market dominance requirement should not be uscd as

a litigation weapon, and Congress certainly does not intend for 1t to

be used to chill pursuit of legitimate rate relief as envisioned under

the statute
Id, note 60 In addition. the Board noted that, "if there are product and geographic competitive
alternatives that are obviously effective, a shipper would be unlikely to pursue a regulatory rate
challenge " /d at 948

The evidence 1n this case also 1s that product and geographic competition has had little to

no c¢lTect upon CSXT's pricing of DuPont traitic Exhibit A, titled "DuPont Contract Fact

Sheet," 1s an internal CSXT document prepared after the breakdown tn contract negotiations with

DuPont The last bullet on the third page (CSX-ALLHC-005746) states, | NEGTGTNGENG

10
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Finally, tremendous consolidation 1n the rail industry has rendered product and
geographic competition much less effective than 11t may once have been  Since there 15
cilectively a railroad duopoly 1n the castern and western halves of the country, the odds are quite
high that a potential source of product or geographic competition also 1s served by the same
rallroad Moreover, as long as the 1ssuc commodity or the substitute commodity must move by
rail to or from a point served by the defendant ratlroad, such product or geographic competition
cannot be described as "effective

Alleged Regulatory Lag,  CSXT argues that the Board has failed to adequately
address the alleged "inherent bias” caused by using rates from 2002-2005 to judge the
rcasonableness of a rate in 2007-2008 CSX'I 1s wrong See infra at pp 27-29 In Simplified
Standurds, the Board correctly noted that an adjustment to rail costs 1s not necessary, since,

because the 'hree-Benchmark approach focuses on R/VC ratios where price levels are reflected

n both the numerator and denominator, the effect of price shufts associated with inflationary

2 All shaded text 1s CONFIDEN T'lAL and HIGHLY CONFIDENTIAL information that has been redacted from the
pubhc version of this pleading

' For example,

‘The fact that DuPont may obtain a lower transportation cost due to
the shorter distance 15 a factor attributable 1o CSXT's lower cost, not to compettion  CSXT can charge a lower rate
and still eam the same or even a greater R/VC ratio on the alternate movement

11
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increascs 1s largely offset  Simplified Standards at 85 And, the Board also correctly ruled that a
revenuc adjustment 1s not appropriate Jd

Moreover, it would not be proper to adjust the maximum rate 1o account for an allcged
lag, without also recalculating the RSAM and R/VC>180 ratios, 10 account for the same lag
This 15 because alleged revenue increases by a carrier in any intervening time period would, all
other factors being equal, shrink the shortfall to revenue adequacy, thereby decreasing the
RSAM The R/VC>180 may increase as well, if the carner has raised rates on traffic with a
revenuc to cost rat1o of more than 180 percent A dccrease in the RSAM (whether or not
accompanmed by an increase tn the R/VC>180) would reduce the "expansion ratio" (the ratio of
the RSAM to the R/VC>180), thereby 1n turn reducing the presumed maximum reasonable rate.
CSXT's attempt 10 "fully reflect[] current market rates” without currently reflecting aff the
factors that go into the maximum reasonable rate calculation, 1s simply an attempt to "pick and
choose” thosc parts of the process that arc — at this moment in time — most favorable to 1t

Finally, the Board has consistently and correctly determined 1n prior cases that the use of
a four-year avcrage was desirable "given the cycheal nature of railroad traffic,” the necd to
"smooth oul annual vanations," and to "minimize the impact of any year that may have been

aberrational for that carrier ™

CSXT's methodology has the cffect of elevating the importance of
the current year's rates 1n a five-year rate prescription, no matter where the current year 1s 1n the
rail economic cycle

Sources of Information. Finally, CSXT objects to the Board's ruling that parties to

Three-Benchmark cases must basc their selection of a companson group and any advocacy for a

! Sve McCurty Farms v Burlington Northern Inc , 4 1C C 2d 262 (1988), rev'd on other grounds, Burfington
Northern RR Co v ICC, 985 F 2d 589 (D C Cir 1993), South-th est R R Car Parts Co v Missourt Pac RR Cu,
Docket No 40073, 1988 ICC LEXIS 370, *14 (Dec 1, 1988), Ruare Gurdelines—Nun-Coal Proceedings, 1 S TB
1004, 1032-33 (1996)

12
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particular companson group solely on Waybill Sample data released to the parties or other
publicly available information The Board's restriction 1s an eminently reasonable limitation 1o
prevent Three-Benchmark cases from drowning in discovery, a result that would be contrary to
the Congressional requirement for a "simphfied and expedited” method for determining the
reasonableness of rates when a {ull stand-alone cost presentation would be too costly, given the
value of the casc

111, VARIABLE COSTS

In 1ts Opening Evidence, DuPont calculated the vanable costs of the 1ssue movements
using the Board's Umform Railroad .Costmg System ("URCS") Phase I1I cost program without
adjustments. as required by the Board's October 30, 2006 decision in Ex Parte No 657 (Sub-No
1), Mayor Issues in Rail Rate Cases CSXT followed the same procedures with one cxception
that produces a slight difference from the vanable cost calculated by DuPont

I'he difference 15 1n the loaded miles input to URCS  Whereas CSXT used loaded miles
from 1ts internal records, DuPont used the loaded miles gencrated from the PC*Miler|Rail
program (version 10), which 1s from the same database used in the Waybill Sample Crowley
Reply V S at 4-5. Because DuPont has followed the procedures mandated by the Board, the
Board should use the DuPont vanable cost calculation Semplified Standards at 84 ("simplified
guidelines can only be achieved by adhering strictly to the URCS model to calculate vanable

costs")

13
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IV.  'FINAL OFFER" COMPARISON GROUP

Although DuPont and CSXT have agreed upon several relevant factors in selecting their
mitial comparison groups, there are several fundamental differences The common factors
applied by both parties are tank car movements, private car ownership, CSXT onginated and
termimated movements;® hazardous matenals STCC "49." and movements with an R/VC > 180
After carcfully considering the other factors applied by CSXT, DuPont believes that, with two
exceptions noted 1n this Reply Evidence below, its initial companson group 1s the "most similar
in the aggregate 10 the issue movements " Simplified Standards at 18

In addition, there are three other companison criteria applied by CSXT with which
DuPont disagrees, but which DuPont does not contest in this case because they have no impact
upon the DuPont "final offer" companson group ‘Those criternia are CSXT's decision 10 exclude
movements that were onginated or ierminated by a short-line or switching carmer, even though
they are reported 1n the Waybill Sample as "CSXT Local” movements, CSX'l's exclusion of
multiple car and unit train movements. and CSXT's exclusion of movements that originate or
terminate 1n Canada

DuPont witness Crowley compares the 1nitial comparison groups of DuPont and CSXT
for the 1ssuc movement See Crowley Reply V S at 9-10 and Ex TDC-8 He then reviews and
critiques cach of the critenia apphed by CSXT to select 1ts imtial companson group /d at 10-16.
Finally, Mr Crowicy explains the modifications that DuPont has made fo its "final offer"
companson group and presents that group in Exhibit TDC-11 Id at 16-17

As discussed 1n detail below, the DuPont “final offer” comparnison group for the 1ssuc

movement consists of the following

* Although CSXT claims to have applied this criteria, DuPont witness Crowley has identificd some movements in
CSXT's mmual comparison group that slipped through this filter Crowley Reply V S at 14

14
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1 The DulPont iniial companson group,
2 less the 1ssuc movements, as 1dentified by CSXT,
3 plus all movements in CSXT's initial comparison group, / ¢ commoditics

included 1n CSXT public tanff CSX -28151, that otherwise satisfy all of the other cnitenia for
mclusion 1 the DuPont initial comparnson group

A. CSXT Factors Accepted by DuPont

In 1ts "final offer” companson group, DuPont has accepted iwo factors applied by CSXT
These factors concern the 1dentification of comparable commoditics and the identification of

1ssue traffic

1. DuPont has added to its "'final offer" comparison group movements of
commoditics in CSXT-28151 included in CSXT's initial comparison
roup that also satisfy the other DuPont selection criteria

In 11s Opeming Lividence. DuPont included only hazard class 6.1 commodities 1n 1ts initial
comparison group, cxcepl those that are classified as a TIH CSXT selected all commodities
identified in 1ts tanff CSX'T-28151, which covers I1azmat Cyclic Intermediates that fall into
STCC categories 28151 and 28152, and Acetone According to CSXT, 1t "groups these
commodities n the same tanff because they are all chemicals that are hazardous, that are most *
commonly used as intermediates and inputs for other processes, and that have similar
transportation charactenstics * CSXT Op Ev at 18 Upon reflection, DuPont agrees with
CSXT's decision to compare the 1ssue movement ot mitrobenzene with movements of the other
commoditics tn CSXT-28151, except that DuPont continues to exclude any such commoditics
that also are classilied as a TIH Therefore, DuPont has included movements of commodities 1n
CSXT-28151 (cxcept TIH commodities) included 1n CSX'1"s imitial comparison group that also
satisfy all of the other critenia for inclusion 1n the DuPont imtial comparison group Crowlcy

Reply VS at 11

15
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2. DuPont has accepted CSXT's identification of issuc movements and
excluded them from its "final offer"” comparison group

Although both DuPont and CSXT excluded the 1ssue traffic from their imtial comparison
groups, they employed difterent methods 1o identify the 1ssue traffic from the Waybill Samplc
CSXT idenufied traffic as "1ssue traffic" based on origin, destination and STCC code. DuPont
identified "1ssue traffic" as movements in DuPont (DUPX) cars  Upon review of CSXT's
evidence, DuPont accepts CSXT's 1dentification of the issuc movements and has omitted these

movements from 1ts comparison group. Crowley Reply V S at 11

B. CSXT Factors Rejected by DuPont

1. DuPont has adopted far more reasonable distance paramecters than
CSXT

Although CSXT and DuPont both applicd a distance criteria in their initial selection of
comparable movcments, DuPont has applicd a far more reasonable standard 1o 1dentify
movements most similar 1n the aggregate to the 1ssue movements DuPont rounded the 1ssue
movement milcage to the nearest 50 miles and selected movements that fell within a range of
150 miles on cither side of that number Crowley Reply V.S, at 14 In contrast, CSXT included
every movement with a distance greater than 200 miles

CSXT's much broader mileage range includes many movements that clearly are not
comparable to the 1ssuec movements For example, although the 1ssuc movement travels 816 7
loaded miles, CSXT includes movements as short as 202 muiles, or less than 25% of this distance.
and as long as 1130 miles Jd at 15

CSXT's assertion that "thc most significant effects of length of movement on varable
costs and revenues are found 1n the ditference between relatively short hauls, on the one hand,
and medium and longer distance movements, on the other hand," CSXT Op Ev at 15,15

unsupporicd by the facts DuPont witness Crowley illustrates the impact of distance upon costs
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in his Venfied Statement at Ex TDC-10, which plots the variable cost per ton-mile in 50-mile
increments for a common comparable movement sclected by both CSXT and DuPont  Crowley
Reply V.S at 15-16 By extending its mileage boundary around the 1ssue movement by several
hundred miles beyond those chosen by DuPont, CSXT has included a much greater vanation in
the costs of providing scrvice Id

A1 200 mules, the cost curve 1s still very sieep For example, a 1¢ drop 1n the cost per
ton-mile occurs between 200 and 350 mules, a span of only 150 miles But the next 1¢ drop in
the cost per ton-milc occurs between 350 and approximately 1350 mules, a span of 1000 mules
The much narrower DuPont mileage range for selecting comparable movements 1s on this
relatively flat part of the cost curve. For cxample, Exhibit TDC-15 shows that CSXT's vanable
cost range 1s from $0 03938 1o $0 02177 per ton-mile, whercas the DuPont range 1s from
$0 02462 to $0 02255 per ton-mulc Jd at 15-16 This shows that, holding all other factors
constant, shorter haul movements will have higher rates (measured on a mills per ton-mile basis)
than longer haul movements Jd at 16

There also does not appear to be much correlation between revenues and distance at 200
miles Witness Crowley has prepared a chart that compares all the movements 1n the DuPont
and CSXT imitial comparnison groups. Crowley Reply V.S. at 9, Ex 1DC-8 This chart identifies
all the movements included 1n cach party's initial comparison group, color codes the common
movements 1n both party's comparison groups, and categorizes the rcasons why each party has
excluded the remaining movements of the other party from their comparison group According
to this chart, 1t CSXT were to increase 1ts mileage threshold by just 50 miles, from 200 mules to
250 mules, 35 movements with R/VC ratios greater than 400% would be ehminated contrasted

with only 11 movements with R/VC ratios below 400%, or 1n other words, three times as many
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movements This fact seriously undermines CSXT's claim that all traffic that moves over 200
miles 1s comparable based upon length of haul

By including only movements that are 150 miles longer or shorter than the 1ssue
movement, DuPont has 1dentified traffic that 1s far more similar in distance to the issue
movement than CSXT has identified  Therefore. DuPont continues to adhere to the distance

critenia mn 1ts opening cvidence

2. CSXT has inappropriately excluded movements on the unsupported
assumption fuel costs were not recovered

CSXT has excluded all movements with no charges in the "Miscellaneous Charges” ficld
of the _Wayblll Sample on the unsupported assumption that this indicates that fuel costs were not
recovered. DuPont belicves that this 1s an inappropriate exclusion of otherwise comparable
movements for several different rcasons

First, the absence of a valuc 1n the "Miscellancous Charges” field docs not necessanly
mean that CSX T did not receive a fuel adjustment on that mevement CSXT has not presented
any cvidence that 1t reports [uel surcharges 1n this field or that fuel surcharges are the only
monues recorded in this field Crowiey Reply V.S. at 12

Sccond, fuel costs can be accounted for in different ways But, CSXT creates the
impression that 1t was not compensated for increasing fuel prices 1f there 1s no value in the
"Miscellaneous Charges” ficld of the Waybill Samplce or example, because tariff rates can be
increasced on 20 days notice, changing fuel costs can be captured 1n the line-haul rate without a
fucl surcharge 1n addition, many rates are adjusted by the Rail Cost Adjustment I'actor, or some
variation, that includes changes in fuel costs Jd at 13 Ixhibit TDC-9 shows that the fuel

component of the RCAF increased at a faster rate than EIA's U S No 2 Diesel price from 1Q02
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to 1Q08 Thus, even if there was no separaic fuel surcharge, a rate adjustment mechanism, such
as the RCAF, would have captured the increase in CSXT's fuel costs Id at 13
Third, even 1If CSXT did not assess a tuel surcharge on a particular movement. that was a
market-based decision by CSXT, and thus 1s properly included tn the comparison group The
same would be true of any other market-based decision and CSXT has not ofTered any rationalc
for trcating fucl differently
Fourth, CSXT claims that traffic without a {uel surcharge from 2002-2005 was under-

recovenng fuel costs relative 1o other traffic  However, by CSXT's own admission, during that
period 1t was over-recoverning fuel costs on traflic subject to a fuel surcharge based upon a
methodology that the Board subsequently declared to be an unreasonable practice. Rail Fuel
Surcharges, STB Ex Parte No 661. (scrved Jan 26, 2007) As noted 1n that Board decision,
CSXT admutted that "its fuel surcharge program "1s designed to recoup CSXT's increased overall
fuel expenses to cnsurc adequate revenues.” Id at 6, quoning CSXT Comment at 18 [emphasis
added] DBut the Board rejected CSXT's rationale, stating

the fact that a railroad may not be able to recover 1ts increased fuel

costs from some of 1ts traific...does not provide a rcasonable basis

for shifting those costs onto other traffic in this manner. We

believe that imposing ratc increases in this manner, when there 1s

no real corrclation between the rate increasc and the increase 1n

fuel costs for that particular movement to which the surcharge 1s

applied, 1s a misleading and ultimately unreasonable practice
Id at7 Thus, by CSXT's own admission, traffic asscssed a fuel surcharge from 2002-2005 was
overcharged for changes 1n the cost of [uel to account for traflic that did not pay a fuel surcharge
Since 1t 15 not practical to exclude both types of traffic from a comparison group, a famr and

reasonable response 1s to mclude both types of traftic, allowing the conceded over-recovery of

fuel on the one type of movement to offsct the alleged under-recovery on the other The average

19



PUBLIC VERSION

R/VC ratio of this comparison group then should be similar to what 11 would have been if fuel

were properly accounted for 1n both types of movements

C. The DuPont "Final Offer" Comparison Group Has a Comparable Range of
Density to the Issue Movement

Neither DuPont nor CSXT included density as a factor i the sclection of their imuial
comparison groups due 1o the uncertainty of whether they could use the density maps produced
by CSXT 1n discovery Now that the Board has clarfied that the partics may use that data,
DuPont has conducied a density analysis of the movements contained 1n its "final offer"
comparison group DuPont witness Crowley has calculated the weighted average density for the
1ssuc movement and for each movement 1n the "final offer” companson group and presented the
results in Exhibit TDC-11  Crowley Reply V S. at 18-19 This analysis demonstrates that the
DuPont “final oller” comparison group 1s comparable in density with each of the 1ssue
movements

As shown 1in Ex TDC-11, the weighted average density of the 1ssue movement 1s 35.4
mullion gross tons per mile ("MGT/mulc") The comparison group movements have a range of
weighted average density from 33 6 10 91 2 MGT/mile Because the movements at the high and
low ends of this range are from CSXT's initial comparison group, the DuPont "final offer"
companson group has at least the same range of density as CSXT's group

The above density range rellects comparable movements based upon density thresholds
used by the Board When evaluauing track and traflic conditions in Annual Report Form R-1,
Schedule 720, the Board requires each Class | railroad 1o group these charactenstics by density
catcgory Track category A (the most denscely traveled rail lines) groups together all lines with
20 MGT/mule or higher Crowley Reply V' S at 19 Additionally, in Schedule 416, the Board

also requires that Class | railroads calculate road property depreciation rates by the same density
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catcgory Jd Llach DuPont comparablc movement falls within the highest density category used
by thc Board Jd
V. "OTHER RELEVANT FACTORS"

CSXT has made two adjustments to the maximum R/VC ratios produccd by applying the
Board's formula to CSXT's initial comparison group One adjustment 1s to correct an alleged
crror 1n the Board’s RSAM calculation and the other 15 to adjust the R/VC ratios of the
comparable traffic to 2007 "market” levels. Although CSX I does not consider these adjustments
to be "other relevant tactors.” it concedes that 1ts evidence might be considered under that label
CSXT Op. Ev at31 Because DuPont agrees with CSXT's statement that the quantified effects
of its adjustments would be the same regardless of when in the process they are applied, i, the
issue of whether or not these adjustments constitute "other relevant factors™ 1s moot For the
purpose of responding to CSXT, however, DuPont 1s addressing both adjustments as “other
relevant factors "

A. The Board Should Rejeet CSXT's RSAM Adjustment

CSXT has 1dentified an alleged “flaw" 1n the Board's RSAM calculation that 1t attcmpts
to correct  Speceifically, CSXT claims that, becausc the RSAM revenue shortfall 1s calculated
after all taxcs have been paid, the revenues needed to make up that shortfall also must be
calculated after taxes 1n order for CSXT to achicve revenue adequacy CSX'l Op Ev at 19-21
PuPont witness Crowley 1dentifies two fundamental problems with CSX I's adjustment  First,
CSXT crroneously applics 1ts statutory tax rate to adjust the revenue shortlall for taxes Crowley
Reply VS at 24-25 Second. because the vanable costs used to calculate the RSAM and
R/VC>180 ratios include an over recovery of income taxes, they in fact understate the size of the
R/VC >180 traffic and artificially increase the revenue adequacy adjustment factor. /d at 26-27

Finally, this case is an improper proceeding to make changes to the RSAM calculation
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1. CSXT does not pay the statutory tax rate
CSXT's adjustment of the RSAM for taxcs wrongly assumes that CSXT pays the

statutory lax rate, when 1ts effective tax rate 1s much lower This crror causes a substantial and
unjustified increase in the expansion ratio (the factor resulting from dividing the RSAM by the
R/VC >180) from 1 2410 1.38 CSXT Op Ev at21 ‘Ihus, CSXT has vastly overstated the
impact of the alleged flaw

The effective tax rate 15 the amount of tax paid when all other government tax offsets or
payments are applied, divided by the tax base Factors such as deferred income taxes, tax-loss
carry-forwards and carry-backs, and governmental tax credits can dnive the eflective tax rate well
below the statutory ratc Crowley Reply V'S at 24 CSXT 1s no excepuion DuPont witness
Crowley shows that CSXT's effective tax rates were well below its statutory rates from 2002
through 2005 /d

Ideally, the proper tax rate to apply 1s ncither the effective nor the statutory rate, but
CSXT's marginal tax rate, which 1s likely 10 be somewhere between the effective and statutory
rales However, the Board would need a complete set of CSXT's income tax returns from 2002
through 2005 to determine CSXT's margtnal tax rate for that time period /d at 25. Since
CSXT, which 1s the sole source of that information, has chosen not to place 1t 1n cvidence, the
Board should apply CSXT's effective tax rate, 1f 1t elects to make any adjustment at all  Since all
taxpayers strive to minimize their tax hiability, 1t also 1s reasonable to presume that CSXT's
marginal 1ax rate 15 much closer 10 1ts effective than 11s statutory tax rate

The sclection of the tax rate has a subsiantial impact upon the Board's expansion ratio of
I 24 for CSXT without any adjustments Whereas the statutory tax rate produces a sizeable
increasc 1n the expansion ratio up to 1 38, CSXT's effective tax rate would increase the

expansion ratio only modestly to 1 26 Id,Ex TDC-12 Although DuPont does not behieve that
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any adjustment is necessary or appropriate for the reasons given 1n the next two scclions, 1f the
Board decides to make any adjustment. 1t should rely upon CSXT's effective tax rate, not its

statutory tax rate

2. URCS overstates the necessary recovery of taxes to achicve revenue
adequacy

DuPont believes that no adjustment 10 RSAM 1s necessary because URCS overstates the
tax component 1n variable cosls by using the statutory tax rate. URCS 1ncludes a variable return
on investment ("ROI") component calculated using a pre-tax weighted-average cost of capital
{"WACC") based on the {cderal statutory tax rate of 35 percent, which explicitly adds variable
costs to cach movement to cover the railroad's hypothetical tax burden Crowley Reply V S at
26 However, as cxplained above, actual tax expenses arc much lower than the statutory rate due
to offscts and credits

For example. as demonstrated in the preceding section, CSXT's effective tax rate is much
lower than 1ts statutory tax rate ‘laking 2005 as an example, Mr Crowley shows that CSXT
boohed $220 million in fedcral taxes, but URCS implicitly included $748 million to cover taxes
inherent 1n the variable return on investment calculation /d, Ex TDC-13 In other words,
URCS included taxes that were more than three times CSXT's actual income tax expense

This impacts the RSAM revenue adequacy adjusiment factor because the Board uses
URCS vanable costs, along with revenue statistics, o 1dentify movements to include in the
R/VC>180 sample group and the resulting Revenue >180 calculation By overstating variable
costs. URCS etfectively excludes movements from the R/VC>180 sample group, which lowers
the Revenuc>180 figure Correcting the URCS vaniable costs for this tax recovery

overstatement, by using CSXT's effective tax rate. would inerease the number of movements in
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the R/VC>180 sample group, and thercby increase the total Revenue>180 /¢ at 26-27. This

would produce a more accurate revenue adequacy adjustment facior

3. This proceeding is an inappropriate forum to change the RSAM
The Board revised the RSAM 1n Simplified Standurds, afier an extensive penod for

public notice and comment. Durning four rounds of comments and a public hearing, neither
CSXT nor any other party 1dentified the alleged flaw that CSXT urges the Board to correct in
this procceding [t would be inappropnate for the Board 1o use this proceeding between just
CSXT and DuPont to change the RSAM mcthodology that was thoroughly vetted in a notice and
comment rulemaking procceding

As DuPont has demonstrated above, there are a multitude of countervailing factors that
must be considered before declaring the exisience of a flaw m the RSAM methodology and
precisely how to fix such a flaw DuPont believes there 1s no flaw, because there 1s 1n fact no
under-recovery of actual taxes If anything, DuPont believes there is an overstaiement of taxes,
and the resulting revenuce shortfall Moreover. even if there 1s a flaw, the fix 1s to use the
cffective, not the statutory, tax rate  The Board, however, should not determinc the existence of
a flaw within the narrow confines of this proceeding. Rather, the Board should apply the RSAM
that 1t adopted aller extensive public notice and comment and direct CSXT o raise the alleged

flaw 1n a petition to rcopen Stmplified Standards

B. CSXT's "Market" Adjustment Is Neither Necessary Nor Appropriate

CSXT alleges that the cost and revenue data associated with movements from the 2002-
2005 Waybill Samples "does not provide a comparable basis for evaluating the R/VC ratios of
the challenged rates, which were cstablished in mid-2007 " CSXT Op Ev at 21-22
Therefore, CSX'T attempts 1o adjust the revenues and costs of every comparable movement to

2007 levels in order to "account for the significant market changes and dynamics and railroad
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cost inflation for the shipment of chemicals traffic that have occurred throughout the last five-
plusyears " J/d at22 ‘lhese adjustments are neither necessary nor appropriate

CSXT's "market" adjustment to the maximum R/VC ratios of the comparable movements
should be rejected for three reasons  First, 1t undermines a fundamental objecuive of the Three
Benchmark approach to smooth out the impact of market ﬂuctuat‘lons over ime when comparnng
the R/VC ratios of the issue traffic with a comparison group Second, CSX'T has not presented
1ts evidence objectively as required by Simplified Standards Third, CSX'T has not demonstrated

that the adjustments are nccessary to reflect changes in the market

1. CSXT's "'market" adjustment undermines a fundamental objective of
the Three Benchmark approach

CSXT's fundamental crror lics 1n 1ts assumption that the Board should evaluate rate
reasonableness based upon a static period 1n time, 1.e , a specific calendar year But from the
very carliest permutations of the Three Benchmark methodology, the Board has strived to follow
a multi-year approach that smooths out market fluctuations over time

In McCarty Farms v Burlington Northern Inc, 4 1CC 2d 262 (1988), rev'd on other
grounds, Burlington Northern RR Co v ICC, 985 T 2d 589 (DC Cir 1993),6 the 1CC
reversed an carlier decision that made tentative findings based upon comparable traffic from only
a single vear of waybull data

We agree that onc year of data should not be used to establish a
standard which will have application to movemcents of traffic for

many ycars The nsk that data for any one year could be non-
representative of the long-term trend outweighs any benefit, in

® As a result of the AfcCurty Farms remand, the 1CC abandoned R/VC comp as the sole determinant of
reasonableness, but proposed to continue using it in combimation with RSAM and R/VC > 180 in Ex Parte No 347
(Sub No 2), Rate Guidelines—Non-Coal Proceedings, 1995 ICC LEXIS 301, *1 1, *23-24 (scrved Dec 1995)
Even afier the court remand m McCarty Farms, the ICC cited to that decision as the example of how to apply the
R/VC comp benchmark as part of the newly-proposed three benchmark approach /d at *30-31.n 32 Thus,
AMcCarty Iarms clearly remaned a viable precedent tor that purpose both then and now
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terms of simplicity in developing a rate reasonableness standard, 1o
be denived from the use of a single year of data

/d at 277. For the purposc of prescribing future rates, the ICC declared

We believe that the best approach to establishing a standard that

can be used 1o determne the rcasonableness of rates for any year,

including peniods when data are not available, 1s 10 use an average

of scveral years’ of data. Evaluation of R/VC ratios over several

years tends to balance out cychical fluctuations and provide a better

estimate of maximum rcasonableness from a long run perspective
Id See also South-West R R Car Parts Co v Missouri Pac R R Co, Docket No 40073, 1988
ICC LEXIS 370, *14 (Dec. 1, 1988) (The ICC combined 5 ycars of data "to smooth out cyclical
fluctuations ")

This precedent refutes CSXT's assertion that the cost and revenue data associated with
movements from the 2002-2005 Wayhll Samples "does not provide a comparable basis [or
cvaluatmg the R/VC ratios of the challenged rates. which were established 1n mid-2007. "
CSXT Op Ev at21-22 Precisely because of changes and fluctuations 1in market conditions over
ume. the ICC concluded that a multi-year average of comparable rates was necessary to make the
best determination of a maximum reasonable rate over the long run  Because any rate
prescription will be for a 5 year penod. 1t 1s important to prescribe a rate that 1s based neither
upon the peak nor the trough of the business cycle.

When the ICC formally proposed the three benchmark approach in Ex Partc No 347
(Sub-No 2), Rate Guidelines—Non-Coal Proceedings, 1995 1CC LEXIS 301 (Nov 22, 1995). it
added the RSAM and R/VC > 180 benchmarks 1n response to crittcism of using the R/VC comp
benchmark alonc Consistent with its decisions in McCarty Farmys and South-West Car Parts 10

draw comparable traflic from multiple years of waybill data, the ICC decided to use a 4-year

avecrage of the RSAM and R/VC >180 benchmarks "so as to smooth out annual vanations and
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minimize the impact of any year that may have been aberrational for that carrier™  Rate
Guidelines—Non-Coal Proceedings. 1 ST B 1004, 1032-33 (1996)

CSXT's market adjustment would undermine the Board's carefully considered decision to
use a 4-year average of all three benchmarks, by attempting to mark-up the R/VC ratios of the
comparable traflic to market conditions in a single year. The rationale given by the Board 1n 1ts
carhier decisions — to use a 4-yvear average of the RSAM, the R/VC>180 and the R/VC comp
figures 1n order to prevent the possibility that data irom any one year could be "non-
representative,” 10 "balance out cyclical fluctuations and provide a better estimate of maximum
rcasonableness from a long run perspective" and o "smooth out cyclical fluctuations" and
"aberrations" — 1s just as valid now as 1t was then. CSXT notes that it has experienced increased
demand for rail services 1n recent years Yet, traffic data for 2007 shows that total volume for all
Class I railroads was down for the year 2.3 percent, and that CSXT volumes are down cven
more, declining 3 4% lor the year compared to 2006 (see¢ Exhibit B) Moreover, there s
widespread concern that the U S economy 1s heading 1nto a recession, which could put further
downward pressurc on prices  Thus, CSXT's so-called "market” adjustment to 2007 R/VC levels

could have the effect of "locking " rates at their very peak for the next 5 years

2. CSXT's "market" adjustments are not objective

In Simplitied Standards, p. 77, the Board required a party introducing evidence of "other
relevant factors” to provide the Board with "an objective. transparent means of adjusting the
maximum lawful rate upwards or downwards " The burden is upon the party requesting the

adjustment By ostensibly indexing only the revenues and variable costs of the comparable
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group movements to 2007 levels, CSXT has hardly presented an objective means of adjusting the
maximum lawful rate ’

CSXT's adjustment to the revenues and vanable costs of only the comparable group
creates a mismaich among the three benchmarks Crowley Reply VS at 29  Although the
Three-Benchmark approach relies upon historic vanable costs and revenues 1o calculate all three
benchmarks, CSXT fails to account for the impact of its indexing upon the RSAM and
R/VC>180 benchmarks What we are left with aller CSXT's indexing are comparison movement
R/VC ratios that nominally have been indexed to 2007 price levels, and RSAM and Revenue
>180 rati0s based on averages of 2002 to 2005 historic rates and costs /d Consequently, while
CSXT purports to adjust the companson group R/VC ratios to 2007 levels, 1t sull applies the
"expansion ratio" (the factor resulting from dividing the RSAM by the R/VC >180) based upon
an average of the actual 2002-2005 cost and revenue data. even though higher R/VC ratios
indexed to 2007 levels would produce a lower expansion ratio that would require an oflseiting
reduction to the maximum R/VC ratios [or the 1ssue movements This comparison of apples and
oranges would allow CSXT to apply a much higher R/VC ratio 1o DuPont than would be proper
Because CSXT has madec adjustments that only benefit itself, without considering the
countervailing effects of applying its adjustments consistently to all three benchmarks, these
adjustments can hardly be considered an objective and transparent approach

Furthermore, the 1nevitable offsetting cffect 1s onc of the reasons the Board rejected as
unnecessary and inappropriate a ncarly 1dentical proposal by BNSF to address the same

rcgulatory lag concerns expressed by CSXT Simplified Standards, pp 84-85 "Because the

7 Although CSX | claims that 1ts "market” adjustment is not an "other relevant factor,” that clearly 1s not the case
See Simplified Standards, p 85 (In order to account for regulatory lag, "parties may present (as 'other relevant
factors) evidence that the presumed maximum lawful rate should be higher, or lower, due to market changes not
reflected in the comparison group or the average RSAM and R/VC >180 benchmarks ™)
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Three Benchmark approach focuses on R/VC ratios (where price levels are reflecied both 1n the
numcrator and denominator),” the Board concluded that “the effects of price shifls associated
with an inflationary increase 1n costs should be largely ofTset, leaving the R/VC ratios
unaffected." Id at 85 Nor did the Board believe that a revenue adjustment was appropriate,
becausc the RSAM — R/VC >180 ratio also would change, potentially creating an offsctting

effect to any rate increases or decrcascs atiributable 1o regulatory lag /d

3 CSXT has not demonstrated that its "'market" adjustment is
nccessary to reflect changes in the market

Although the Board rcjected adjustments 10 rail costs and revenues as unnecessary and
iappropriate, Simplified Standards at 85, 1t nevertheless recogmzed at least the potential for a
regulatory lag effect, and thus permitted the parties to "present (as 'other relevant factors')
evidence that the presumed maximum lawful rate should be higher, or lower, due to market
changes not reflected in the comparison group or the average RSAM and R/VC > 180
benchmarks " [emphasis added] CSXT, however, has proposed the same methodology
previously rejected by the Board precisely because the changes that methodology sought to
account for alrcady were reflected in the three benchmarks CSXT has not demonstrated any
other market changes that arc not reflected 1n the three benchmarks

Although CSXT shows that total revenues for the chemical group as a whole have
increasced from 2002 to 2007, 1t has not demonstrated the cause of those increases or whether the
increased revenues arc attributable to all, or just a portion, of chemical traffic CSXT's reliance
upon public data on changes 1n revenues per unit for general chemical traffic falls far short of the
transparency requircd by the Board to demonstrate "other relevant factors " Crowley Reply V 8
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Both of CSXT's proposed indexing methods rely upon changes in revenues for an cntire
business group rather than for the specific commodity or movements at 1ssue There 15 no
evidence that CSXT's chemical business as a whole reflects changes 1n the comparable group
For example, CSXT's website lists 29 major chemical groups within 1ts chemical group business,
with multiple sub-categornies within cach macro group /d at 32 Although CSXT may
catcgorize all these commodities as chemicals, the actual products are not nearly as homogenous
They cover a wide range of commodities, including sand. plastics. petroleum coke, LPG and
soda ash, that have absolutely nothing 1n common other than being included in CSXT's chemucal
business group /d Inaddition, CSX1's chemical business group includes TIH hazardous
matenals, non-TIH hazardous matenals, and non-hazardous matenials  1f these commodities
were as homogenous as CSXT treats them 1n 1ts analysis, they would have to be considered as
similar commodities for the purpose of idcntifying comparable traffic, which neither CSX'T nor
DuPont has advocated in this case

CSXT also has not shown that its revenue increases are due entircly to market changes
Although market changes may account for some of CSXT's increascd revenue, a pnmary driver
in higher 2007 chemical business revenues clearly has been increases 1n asscssed fucl surcharges
Id at 33 It 1s not possible to determine from the evidence submatted by CSXT what portion of
its increased revenuces 1n 2007 are driven by market changes that are not alrcady reflected in the
three benchmarhs and other factors such as fuel surcharge revenue that 1s independent of the
chemical transportation market /d at 33-34 .

VL. CALCULATION OF MAXIMUM R/VC RATIOS

DuPont has calculated the maximum R/VC ratio for the 1ssue movement 1n threc ways
First, DuPont has applied the formula in Simplified Standards to "final olfer" comparison group

Second, Dupont has adjusted the result of the Board's formula, as described 1n 1ts opening
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evidence, to account for the "Long-Cannon" factors 1n the statute 49 U.S C. 10701(d}2)(A)-
(C) Third, DuPont has recalculated the RSAM and R/VC >180 benchmarks, as described 1n its
opening evidence, to apply the Board's most current and accurate methodology for calculating

the cost of capital DuPont has summarized thesc results in the chart below

Maximum R/VC Ratio Based Upon DuPont "Final Offer"
Comparison Group

Maximum R/VC Ratio Based Upon Stmplified 319%
Standards without "other rclevant factors”

Maximum R/VC Ratio Bascd Upon RSAM with 299%
efficiency adjustment’

Maximum R/VC Ratio Bascd Upon New Cost of 297%
Capnal Melhodologyrlo

Vil. CONCLUSION
DuPont respectfully requests the Board to

(1)  find that the CSXT's common carrier rates applicable to the transportation of the
commodity between the ongin and destination named 1n the Complaint are unrcasonable,

(2)  prescribe just and reasonable rates for the future applicable to the rail
transportation ol' DuPont traffic, pursuant to 49 U S C §§ 10704(a)(1) and 11701(a), and,

(3)  award DuPont reparations, plus applicable interest, 1n accordance with49 U S C
§ 11704 for unlawful rates set by CSXT for the period beginning June 16, 2007 to the cffective

datc of a decision by the Board presenbing just and recasonable rates

* Crowley Reply V'S at 21, Tablc 4
¥ Crowley Reply V § at 36, Table 5
" Crowley Reply V S at 38, Table 6
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1. INTRODUCTION

My name 1s Thomas D) Crowley | am the same lhomas D Crowley wheo filed a verified
statement 1n Uus proceeding on February 4. 2008 (“Opening VS') on behalf of E 1 duPont de
Nemaows and Company ( DuPont”) My qualifications and experience are attached to my Opening

VS as Cxhibn_(TDC-1)

DuPont 15 requestung that the Surface | ranspontation Board (™S | B7) preseribe reasonable rates,
service letms and reparations associated with the transportation of Nitrobenzene (a hazardous
commodinn) via CSX lransportauon. Ine ("CSXT™) from Pascagoula, MS to Neuse, NC

(Pascagoula Movement)

In my Opening VS, | apphed the §108's procedures for the Fhree-Benchmark Methodology

specitied 1 the S1B s Sepiember 5 2007 decision in Ex Parte No 646 (Sub-No 1) Sumplified

Stunedenchs for Renl Rete Canes ("Sumplitied Standards™) and provided the following information in

suppuort of DuPent s request

I The revenue / varmable cost ("R/VO™) rano for the ssue movenent,

tJ

T'he selection of comparable CSXT movements trom the STBs Unmasked Confidential
Wayhill Sample (*Waybill Sample™) for CSXT for cach year 2002 through 2005,

ad

The upper boundary of the R/VC ratio tor the comparable group (referred to as the
Maximum R/VC Rauo™) for the issue movement following the STB s procedures

specified in Simphfied S1andards,

4 The idenufication and quantification of other relevant tactors, and

The reliet 10 which DuPont 1s entitled for the 1ssue movement

I



Simultaneous with the filing of Dulont’s Opening evidence on February 4. 2008, CSXT filed
ns Opening evidence 1n this proceeding  In this Reply statement, | critique and respond 1o CSXT's

Opening evidence and incorporate same revisions to the analyses included in my Opening VS

My Reply verified statement (“Reply VS™) summarizes the analyses | have performed and my

results are summarnized under the tollowing headings and in the accompanying Exhibits

I  Revenue/Vanable Cost Ratio for the Issue Movement
I DuPont s Final Maximum Resvenue/Vanable Cost Ratio for the lssue Muvement
IV Other Relevant Faclors

V  Relief tor DuPont



Ii. REVENUE / YARIABLE COST
RATIO FOR THE ISSUE MOVEMENT
T he first step inthe STB’s Three-Benchmark analysis 1s 1o caleulate the R/VC ratio for the issue

mosement  To develop a RV ratio. the rates and varable costs for the mosement need to be
developed T'hese three components were included in my Opening VS for the 1ssue movement and
remain unchanged 1n this Reply fihng CSXT included these same components n 1ts Opening
evidence  Exhibu_(TDC-7) compares DuPont’s and CSXT's calculations ot variable costs, rate
and R/V'C rauo for the 1ssue movement My eritique of CSXT's Opening evidence as n relates to
the rate varable costs and R/VC rauo for the 1ssue movement 15 discussed below under the
tollowing topics

A Rate for the [ssue Moy ement

B Vanable Costs lor the Issue Movement

C RVC Rauo for the Issue Mavement

A. RATE FOR THE
ISSUE MOVEMENT

Dupont’s 3Q07 rate (including the July 2007 fuel surcharge) for the 1ssue movement equals

$7.143 18 per car  CSX T agrees with DuPont’s rate calculation for the 1ssue movement 2

Exhubit_{ 11X -1) through Fxhibit {1DC-6) were included with mv Opening VS

CSXT s electronie workpapers show two different rate calculations for the 1ssue movement  One rate calculation
uses DuPoat s miles 1o calculate the tuel suicharge for the 1ssue movement and that calculation agrees with
Dulon! s rate calculauion  The other rate valculation uses CSX I's miles 1o calculate the fuel surcharue lor the
1ssue movement and this wreates a imnor difference i the rates, as shown on Exhibit_{TDC-7)  As discussed n
the nest section the use of CSXT's mules lar costing the 1ssue novement 15 IMproper



e

B. VARIABLL COST FOR
THE ISSU OVEMENT

In the STB’s October 30, 2006 decision in Ex Parte No 657 (Sub-No 1) Mgor Isues i Reil
Rate Cenens (" Major Issues™). the STB revised the vanable cost procedures for rate complaints,
deciding that variable costs would be calculated using the STB's Umiform Railroad Costing System
( "URCS ") Phase IIT cost program without adjustments  The STB also identified the nine inputs (o
calculate unadjusted variable costs for an 1ssue movement In my Opening VS, [ followed the STBs
procedures in calculaning the 1ssue movement vanable costs

CSXI] followed the same procedures in calculating the 1ssue movement variable costs 1n

Openung Table | below shows the one input where DuPont and CSXT used different values

Table |
Mifferences in URCS Phase 111 Cost Program Inputs for

the Issue Movement

Pascapoula -
llem Neuy
th 12)
| Loaded Miles
a DuPonmt 8167
b CSX1 8293
¢ (5X1 over Dulont 126

Source Exhibn_{I'DC-7)

Ax shown i lable I above. DuPont and CSXT differ on the loaded mules for the i1ssue

moyement
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CSXT s lvaded mules tor the 1ssue movement are not based on the S | B's procedures CSX1
1elied on internal data which the STB expressly rejected 1n Simphified Standards at pages 83-84

DuPont rehied on the miles generated (rom the PC*MilerjRail program (Version 10) available
from Al K Technologies (ALK’ ) ALK 1s the contractor used by the S B to add the movement
miles to the Waybill Sumple that are used by the STB to calculate variable costs for the movements
in the Way hall Sample using the URCS Phase 111 costing program  The miles used by ALK 1n the
Waybi!l Sample are trom the same data base underlyng the PC*MuleriRail program *  Stled
differently. the mules tor all the comparable movements taken from the Waybill Sample are based
on PC *MilerjRail and the 1ssue movement miles need to be trom the sume source

lable 2 below compares the 3Q07 vanable costs presented by DuPont and CSXT tor the issue

movement and shows the difference in vanable costs caused by the difference input described above

= This wan be confirmed by reviewmg the intles contamed n the Wavbill bample for the 1ssue movement records
elimmated by CSXT from the comparable group DuPont used 816 7 miles 10 develop the variable costs for the
Pascagoula Movement  As shown on Exhubil_(TDC-8) all six (6) movements marhed with a 3" in Column (1)
that moved between Pascagoula (FSAC 49311 m Column (4)) and Neuse (FSAC 21330 in Column (6)} arc records
trom the Wavbill Sample that CSX'T wdentified as 1ssue movements  Fach of these movements has 816 7 loaded
miles (Column (13)) 1e  the same miles used by DuPont
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Table 2
Comparison of DuPont’s and ('SXT"s Calculation

of URCS Phase Il Cust Program Variable Custs Per Cur

Pascagoula -
llem Neuse
(n (2)
| 3Q07 Vanable Cost Per Car -
DuPont ! SI4913 12
2 3Q07 Variable Cost Per Car -
CSXr! $1,935 47
3 CSXT over DuPont ! 5§22 38

! Exlubu_t 1DC-7)

As shown in Table 2 above (SXT overstated its 3Q07 vanable costs for the Pascagoula

Movement by $22 35 per cur

C. R/VC RATIOFOR
THE ISSUE YEMENT

lahle 3 helow shows the R/VC ralios [or the 1ssue moyement as calculated by DuPont and

CSXI
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Table
Comparson of DuPont and CSXT R/VC Ratios for

the Issue Movements

Pascagoula-
liem Neugg
(n 2}
1 R VC Ratio - DuPontd 373%
2 R/VCRano-CSXIY 369%

! Exhibat_ (1130-7)

As shown in Table 3 above, (C'SXT's R/VC ratio tor the Pascagoula Movement 1s different from
that calculated by DuPont because of CSXT's improper calculation of variable costs  Both DuPont
and CSXT agree that the R/VC ratio for the 1ssue movement is significantly mgher than the ST'B’s

junisdictional threshold of 180%
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118 I)UPON T'S FINAL MAXIMUM RFVFI\UF / VARIABLF

The S1B s decision in Simplhified Standards specilied the procedures to develop the Maximum
R/VC Rauo for the 1ssue movement using the | hree Benchmark Methedology [n my Opening VS,
I presented the results of my imual analyses following the STB procedures [ have reviewed CSXT's
Opening evidence and based on that review have revised my opening evidence My revised analyses

are summarized below under the tollowing topics

A Selection of Comparable Movements

3 DuPont » Final Maximum R/VC Rauo for the Issue Movement

A. SELECTION OF
COMPARABLE MOVYEMENTS

In my Opening VS at pages 8 through 10, I explained how | selected the comparable
movements from the STB's Waybill Samples for 2002 through 2005 1o develop the comparable
group lor the 1ssue movement At pages 13 through 19 of 1ts Opening filing. CSX 1 explained how
1t selected the comparable group that 1t apphed to the 1ssue movement My discussion of the
comparable movement sclection process 15 contained under the following headings

1 Companson of DuPont’s Comparable Group to CSX 1" s Comparable Group
2 Review ot CSXT's Comparable Group

3 DuPont s 'inal Comparable Group



1. Comparison of DuPont’s
Comparable Group to

CSXT's Comparable Group

Fxhmbi_(TDC-8) compares my 1inihal comparable group tor the Pascagoula Movement to the
imual comparable group presented by CSXT  Exhuibit_( 'DC-8) 1s broken into two sections | he
first section lists the movements in my Opening VS comparable group ("DuPont Section *) Thesce
movements aie color-coded 10 identity whether o1 not they were included in CSXT s comparable
group Movements shaded in blue were included in CSX T s apening comparable group and must
be included in the final comparable group (discussed later in my tesimony) Movements shaded 1n
vellow were not included in CSXT s comparable group For the yellow-shaded movements, 1
identified one or more ot the followiny reasons as to why that purticular movement was not included

in CSXT s comparable group hased on CSXT s opening description of is selechon critena

| The muscellaneous charges were zcro, and/or

2 Itwasidentfied as an 1ssue mosement,
The apphcable reasonts) for excluston lrom CSXTs comparable group 1s/are identificd by numbers
1 and 2 {correspondimg (o the above two reasons) which numbers were placed to the left ol each
vellow ~shaded movement on Exhibu_( [ DC-8)

e second section of Exmbit_{ 1 DC-8) ists the movements in CSXT's comparable group and

compares them to the comparable group 1 submutted for the Pascagoula Movement ("CSXI
Sccuon } CSXT s movements are color-coded to identily whether or not they were included 1in my

opening comparable group  Movements shaded in blue were mcluded in my opening comparable
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group and must be included 1n the final comparable group? Movements shaded 1n green were not
mcluded 1n my opening comparable group  For the green-shaded movements, I identified onc or
more of the lollowing reasons as to why that particular movement was not included in my opening

comparable gioup
1 The miles for the movement (el outside of the mileage range specified i my opening
selection eritena, 1 e outside /- 150 nules of'the miles for the 1ssue moyement rounded

to the nearest 50-mile increment

[ 2V

The movement had a rebill code other than zero., and/or

The movement was not classitied as 1azard Class 6 1

-d

M> discussion of the reasons for the differences between CSXT's comparable group and my

compatable group 1s contained 1n the {ollowing section

2. Review of CSXT's
Comparable Group

My review and critique of CSXT's comparable group. and how 1t relates to the comparable
group ! included in my Opening VS. are included below under the following topics
a Identficabion of Issue Movements
b Movements Not Classified as Hazard Class 6 1
¢ Miscelluneous Charges
d Rebill Code

¢ Length ot Haut

3 These are the sanie movements shaded m blue in the DuPont Section of Cxhibit_(TDC-8)



a. ldentification of
Iss vement

Sumplified Standards requires that 1ssue movements be excluded from the comparable group
In my Opening VS 1identified 1ssue movements in the Waybill Sample as any movement from the
1ssue movement ongm 1o the 1ssue movement destination with the 1ssue movement S FCC and
travehing in a DUPX car  These moyements were excluded from my comparable group

In CSXT s opening CSXT rdentified rssue movements m the Waybill Sample, and excluded
them Irom the comparable group using the same cntena | did with the one excepuon  CSXT
excluded more than movements in DL PX cars

I agrec with the 1ssue movements that were identified by CSXT and have excluded them from

my final comparable group *

b. Movements Not
Classificd as

Hazard Class 6.]

As stated in my Opening VS at page 8. onc of the selection critena was that the movement had
1o be a commodity classified as 1azard Class 6 | (excludimg “TIF)  In CSXT's Opening. CSXT
included all commuodities histed in CSXT Tanif 28151  As all of the commodities in my Opening
VS comparable group arc listed in CSXT Tanff 28151, | have accepted CSX 17s cntena for STCC
In Reply. [ have added eight movements from CSXT's comparable group that are not 1Hazard Class
6 1. but that meet all the other selection critenia specified 1n my Opening VS, to my final comparable

group tor the 1ssue mosement &

2 DuPoni comparable movements that were identified as 1ssue mosements by CSX 1 are idennfied with a ™3 in
the DuPont Section of Exhibit_{ TDC-8)
2 ¢'SXT comparable movements that | added are ideatified with anly a* 3* m the CSXT Section of Exhibit_(1DC-8)
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¢. Miscel us Charges

Miscellaneous Charges 1s a field in the Waybill Sample that 1s separate fiom the freight revenue
field In calculating the RSAM and R/VC |, ratios, the STB calculates the revenue for cach
movement i the Waybill Sample by adding miscellancous charges 1o the freight revenue  In
caleulanng the R/VC ratio for the movements in each comparable group. 1 followed the same
procedure

( SXT also tollowed this procedure for the comparable movements 1t selected However,
CSX1 used Miscellaneous Charges as a comparable movemcent selection criteria Spectifically, tn
Opeming at page 16 CSXT states that it “excluded Irom 1ts comparison groups any shipments to
which a tuel surcharge did not apply ©  As the Waybill Sample does not have a ficld titled * fuel
surcharge . CSX1 excluded all movements where the miscellancous charges were zero 2 CSXT's
exclusion ol movements with no miscellaneous charges 15 improper [or at least three reasons

First CSXT provides no evidence of a hink between fuel surcharges and miscellaneous charges
reported 1n the Waybsll Sample  1he Waybill Sample User CGiuide provided by the STB along with
the Way bl Sampie. defines Miseelaneous Charges as - 'he wotal of all wiscellancous charges.
eaxcluding nansit and freight revenue charges shown indollars  T'he defimtion clearly makes no
reference to fuel surcharges

Second. CSXT does not provide any evidence that 1t reports fuel charges separately 1n the
miscellancous charges lield of the Waybill Sample or that fuel surcharges are the only monics

reported i the mascellancous charges field

- DuPunt comparable movements with zero miscellaneous charges that were excluded by CSXT are identiticd
witha | the DuPont Section ot Extubu_(TDC-8)
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1 astly. CSXT atiempts to Justly its exclusion of movements with no miscellaneous charges,
which CSA ] equates to fuel surcharges by stating that fuel prices have nearly trnipled from January
2002 10 lanuary 2008 and more than doubled from lanuary 2002 to December 2005, the ume peniod
vovered by the Waybill Sample ¥ USXT gives the impression that 11 was not compensated for
increasing fucl prices if there was no tuel surcharge shown tora movement 14ven assuming that the
miscellancous charges did reflect fuel surcharges. the lach of miscellaneous charges does not mean
that CSX [ was not compensated for increasing fuel prices

Rates Lor ral tratfic. and therejore rates for the comparable movements, are adjusted by the
Rail C ost Adjusiment 1 actor ( "RCAF™). or some variauon. whether they are 1anff moves or contract
moves A major component of the RCAT s fuel prices  Exlibuit_(TDC-9) contains a comparison
of the increase in the EIA U S No 2 Mhesel fuel price eited by CSX | and the fuel component of the
RCAI  Asshown m Lxhibit_( [ DC-9). the fuel component of the RCAF increased at a faster raie
thanLLIA'sU S No 2 Dicsel price Specitically, the fuel component of the RCAF nearly quadrupled
from 19202 10 1Q08 and more than tnipled from 1Q02 10 4Q05  Even 1f there was no separate [uel
charge the rate adjustment mechamism. ¢ g . the RCAF, was capturing the increase in CSXT''s fuel
Prices

On a final note CSXT's exclusion of movements with zero miscellancous charges improperly
mnereases the R/VC auo tor the comparable group as movements with miscellancous charges have
higher R VC ratios thun movements with zero miscellancous charges  CSXT's selection process

results in the lughest pussible R'VC ratios for the comparable group.

1 See lootnote 15 on page 16 ot CSX I's Opening evidene
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Fuor the above reasons. CSX T s exclusion of comparable moyements simply on the basis of zcro

miscellancous charges 1s improper

d. Rebill Code

In my Opening VS. at page 8. one of my histed selection critenia was that the movement must
haveua Rebull Codeot 07 As defined in the Waybill Sample User Guide provided by the STB along
with the W ayhill Sample. a Rebill Code ot 0" indicates a lucal movement and Rebill Codes of ™17,
27 or° 3 retlect only a portion of the through movement =

CSXT did not use the Rehill Code as a selection eriteria A few of the movements contained
in CSXT's comparable group have Rebill Codes other than 0" &

CSXT s inclusion of movements with Reill Codes other than 0" 1s improper as 1t violates the
selecuion cnitena used by both parties that the movements in the comparable group must be local

movements

¢. Length of Haul

In my Opeming VS. at page 9, | explained that one of my selection critenia for comparable
movements was loaded miles within a range of plus or minus 150 mules of the 1ssuc movement
loaded miles rounded to the nearest 50 miles  This resulted in a milage range of 650 to 950 miles

for the Pascagoula Movement

(X

Retull Code 1" isdefined as onginated-delivered” Rebill Code* 2 s definedas  recen ed-delivered” and Rebill
Code 3" s deflined as received-teeminated’

C $X 1 comparable movements with Rebill Codes other than 0 ' are wentified wnh 2" an the CSXT Section of
Fxlubn_tTDC-8)
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In Opeming. CSXT s selection eniternia was much broader 1 ¢ . CSX 1 included movements in
the comparable group with mileages as low as 202 miles and as high as 1.130 nules  The difference
m length of haul for the comparable movements 1s the mam reason why DuPont did not include
many ot the movements selected by CSX1 U

CSXT s broad mileage ranpe includes many movements that are not comparable to the issue
movements The Pascagoula Movement travels 816 7 miles in the loaded direction CSXT has
included movements with loaded miles as low as 202 miles, less than 25% of the length of the
Pascagoula Movement

v demonstrate the problem with CSXT's mileage range. 1 performed an analysis of URCS
Phase 111 v arable costs [or a movement that was included in both my comparable group and CSXTs
compatable group 1 developed the vanable costs for the example movenent changing only the
miles traveled by the mosement and Ieaving the other charactenistics the sume i started wath the
assumption that the moyement traveled 50 miles and increased the miles ynincrements of 50 1 then
ploticd the varable cost per ton-mile results for each distance to develop the trend line shown on
Exhubi_( 1DC-10y [ then dentilied the pornt on the cost per ton-mtle curve that corresponded to
the lower and upper mileage boundaries in the comparable movements for both DuPont and CSX'1
As seen on Fxhsbit (IDC-10). the range m cost per ton-mile for CSXT's auleage boundaries 1s
much greater than the range for DuPont » mileage boundaries In other words, by extending the
mileage boundaries to seyeral hundred males shorter or longer than the 1ssue movement, CSX1 has

mcluded & much greater vanation in costs of providing service On Fxhibit_(TDC-10). CSXT17s

4 ¢SXT comparable moyvements that are outside the mileage range used by DuPont are wdennfied witha* 1" n the

CSXT Secton of Exhibit_( 1DC-8)
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range 1n vanable costs 1s from $0 03938 per ton-mule to $0 02177 per ton-mule DuPont’s range 1s

from $0 02462 per ton-mule 10 $0 02255 per ton-mile

The reason the change in vaniable costs 1s sigmificant is that vanable cost sets the floor for rate
making purposes | he contribution made by captive traftic (the differential between the rate and the
vanable cost) 1s approsimately the same, as the $1B°s maximum rate procedures produce the rate
ceihing With those two facts in mind. movements of shorter haul captive traffic will command
higher rates (measured on a mulls per ton-nule basis) than movements of fonger haul captive traffic
Stated ditlerently shorter haul captive movements will have higher rates (measured on a mills per
ton-mile basts) than longer haul capive movements, ali other things held constant By beginning s
tomparable group at the 200-maile range and ending over 1.100 miles. CSXT has included moves that
are nol comparable because of the differences in the length ot haul By comparnison, DuPont’s

narrow mileage range results in the selechion of sumlar movements

3. DuPant's Final
Comparable Group

DuPont s final comparable group for the moyvement at 1ssue 15 discussed under the following

topics

a Modiicauon to Opeming Comparable Group
b Density Cntena
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a. Modification to QOpening
Co rable Grou

Based on my review of CSXT s vpenmng evidence. | have made two modifications to my
opening comparable group of 21 movements for the Puscagoula Movement  The first modification
18 the ehmination of six 1ssue traffic movements  The second modification 1s the addition of eight
movements from CSXT's comparable group that meet my selection critenta after my acceptance of
CSXT » comparable STCC »

I xlnbir_1DC-11) contains my tinal comparable group ot 23 movements tor the Pascagoula
Movement | he movements shaded 1n blue are movements that were included 1n CSX1™s openung
compaiable group and based on Simplified Standards must be included m the final comparable
group The movement shaded in yellow was not included in CSX'T s opening comparable group

The movements shaded in green were added from CSXTs opeming comparable group

b. Density Critens
In Sunphfied Swindards. at page 17. the STB listed a number of factors rclaung to the

determination of comparable movements. One of these factors was ‘tratfic densiuies of the hkely
routes tolved ™
In order to assess the " traffic densities of the hikely routes mvolved™, density information 1s
needed from the raifroad as accurate density information 1s not publicly available In discovery,
DuPont requested. and CSXT provided. CSXT system-wide density maps tor 2002 through 2006
In s January 15, 2008 decision in this procecding, at page 3. the STB  stated “Neither the

carricr nor the shipper 15 permited to use mformation [rom the carrier’s tiles to advocate lor a
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particular companson group ™ Based on the S1Bs decision, this prevented DuPont from using the
CSXT density charts produced in discovery
In ity January 31, 2008 decision in this proceeding, the S B reversed nself, staung. at page 4,
The parties may cach rely on the iraffic densny maps provided during discovery 1o support therr
compurison group ~ Unfortunately, there was only one working day between the date this decision
was 1ssued and the date opening evidence was due  Cansequently, nenther party included any
analysis of density i opening

As the S 1B has now allowed the use of CSX T » density maps, | conducted a density analysis
of the muy ements contained 1n each ol my linal comparable group  Using PC*Miler|Rail. | obtained
the roules and mileages ior each of the movements and apphied the ine scgment densities oblamed
from the CSX 1 2006 density map produced in discovery to calculate the weighted average density
in mithion gross tons per mile {"MG I'/mile’ ) for each movement and the simple average density for
the comparable group as a whole &

Exhibit_( 1DC-11). Column (14). contains the results of my analysis lor the Pascagoula
Movement  As shown on Exhibat_(TDC-11). the weighted average density for the 1ssue movement
15 35 4 MGT/mile  [he simple average density for the comparable group 1s 49 0 MGT/mile The
weighted average density for the individual movements ranges from 33 6 MGT/Mile to 91 2
MGT/mule The weighted average density range for the individual movements shaded in blue.1 e,
the moyements that were mcluded by both partics and must be included in the final comparable
group 1anges fiom 354 MGT/Mile to 63 9 MG1/Mile  1he movements with higher and lower

densities than the blue-shaded movements are from CSX1's opening comparable group [he one

L rhe density analysis 15 meluded 0 my electronic workpapers
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movement included in my comparable group that 13 not included in CSXT"s opening comparable
group (the movement shaded in vellow) falls within the density range of comparable movements
selected by both parties

The density range shown aboy e reflects comparable moyements based on the density threshold
used by the SIB - When evaluating trach and traffic conditions, the 8 1B requires each Class |
rarlroad to group these charactenstics by density category 2 I'rack category A (the most densely
traveled ranl lines) groups raih hines wath 20 MG'T/mile or higher

Additionally the STB requires that the Class I railroad calculate road property depreciation
rates by density category in Schedule 416 of Annual Report Form R-1  The same basic density
categories used for track charactenstics. discussed above. are used to calculate road property
depreciation rates ‘The comparable movements | selected fall into the top density category used by
the §18

Insummary 1have considered density in my analysis and 1t supports my final comparable group

for the 1ssue movement

B. DUPONT'S FINAL MAXIMUM
R/VC RATIO FOR
THE ISSUE MOVEMENT

To develop the Maximum R/VC Ratio for the 1ssue movement. | lollowed the procedures set
lorth in Simphificd Standards First. | selected the comparable group for the 1ssue movemnent  Next.

I muitiphed the R‘VC rauo for each comparable movement by the ratio of the CSXT RSAM and

5 Annual Report Form R-1 Schedule 720 For purposes of Schedule 720 average density 15 deternmined based on
tiach-miles and not route miles | or purposes of my density unalysis 1 used route nuiles because track-miles were
not available for each raute
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R/VC , lour-year average contained in the STB's December 20, 2007 decision in Ex Parte No 347
(Sub-Nov 2) Rare Guideluies - Non-Cowl Proceedings ("\on-Coal Guidelings™ T then calculated
the me:an and standard des 1ation for the adjusted R/VC ratios 1or the comparable group Next, using
the mean and standard deviation, | calculated the 90% confidence inters al around the estymate of'the
mean 1o determine the upper boundary of the meun tor the comparable group which becomes the
threshold for determining if a rate 1s unreasonable

CSX] tollowed the same procedures with une major exception  CSX 1 deviated from the
S 1B s specified procedures by applying an annual adjustment ratio (RSAM 1o R/VC |, )to the R/VC
1at1o of cach movement in its comparable group. depending on the year of the movement, rather than
the STRB s specified 4-y ear average adjustment ratio Simplified Standardy makes 1t very clear that
the 4-year average adjustment ratio should be applied The S 1B states, at page 20. in the section
utled MVethod o Caleulawe RSAM and RVC 7. "In a rate case we will not rely on the figures
tor a single year but will use a 4-year average where possible ™ Clearly a 4-vear average is possible
in this proceeding as the S [B pubhished the 2002-2005 RSAM and R/VC |, ratios 1n its December
20. 2007 decision in Nop-Coal Guidelines

T'able 4 below compares my caleulations of the 1ssue movement’s R/VC ratio to the Maximum

R/VC Rano caleulated using the final comparable group and {ollowing the S 1B's procedures U

Y he caleulauion of the final Maxinum R VC Rauo for the 1ssuc mavement is shown i Lyhibu_(rDC-11)



Table 4
Maximum Rate for Issue Movement Using STR's RSAM and R/VC>180
) oo
Py
th 2)
| 3Q07 Rate per € ar
{Including Fuel Surchurge) $7.143 18
2 3Q07 Vanable Cost per Car S1913 12
3 RVCRano - 373%
4 Mdaxamum R VO Rauo < 319%,
3 Mavmum Rate per Car 4 $6,102 85
6 Amount C5X 1 Rate per Car
Laceeds Maxurum Rate per 51 040 33
Lar =
- Pape 3
= lable 2 above
- Line 1= Line 2 100
2 It IDC-11)
S Tine2xlmed
= Liel-Lmmes

Asshownin [able 4 above, CSX | s rate for the 1ssue movement (T.ane 1) exceeds the rate based
on the Maxtmum R'VC Ratio (I 1ne §) for the comparable group by an amount equal to $1.040 33

per car
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IV. OTHER EVANT FAC

In this sectuion of my Reply VS. I first review and criuque the other relevant factors included by
CSX1 m s opeming evidence  Then | quantily and apply Dupont’s other relevant factors to the
1ssue movement based on Dupont s Final Offer” comparable group | he results of my other relevant

factor analyses are summarized below under the following headings

A CSXT's Other Relevant Factors

B  Applicanion ot Dupont’s Other Relevant Factors

A. CSXT'S OTHER RELEVANT FACTORS
M discussion of CSX I["s other relevant factors addresses the two factors developed by CSXT
mopenming. 1 ¢ (1)anadjustment to RSAM Ratio, and (2) indexing of Waybill Sample variable costs

and revenues

1. Adjustment to
RSAM Ratio
In December, 2007 1he STB pubhished the results of 1ts RSAM and R/VC |, calculations for
CSX1 & Basedonthe $1B's RSAM and R/VC ,, ratio calculations for 2002 to 2005, the avcrage
marh-up factor developed by dividing the RSAM rauo by the R/VC |, ratioequals [ 24 This mark-

up factor 1s applied (o movements tn the comparable group

1 gee Nun-Coal Guidelines served December 11, 2007 and corrected December 20, 2007
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CSXT states thatitused the STB s RSAM and R/VC |, figures to calculate the required mark-
up rauecs. but made an adjustment to its calculations to account for an alleged flaw in the S 1B°s
methodology & CSX I'asserts that the S 1B s Simphficd Standards procedures should have adjusted
the REM ., o, tomponent of the RSAM ratio 1o account for income taxes attnbutable to the
additional revenue necded for CSX1 to be deemed revenue adequate  Specifically, CSXT beheves
the coneet procedwne for developing the mark-up factor 1 1o divide the difference between the
RSAM and R'VC |, ratios by one less the railroad s statutory tederal and state income tax rates, and
add the resultant quotient to the R/VC | 1ato £ According to CSXT, this would produce a tax-
adjusted RSAM ratio and a resultant tax-adjusted mark-up tactor

There are two prnmary problems with CSXT s RSAM adjustment  [irst. CSXT assumes that
the addiuonal revenue from the REV . .. tilculation would be taxed ot CSXT's statutory tax
1ates without any support for its assumption  Second. the vanable costs used to caleulate the RSAM
and R/VC |, rauos arc alrcady overstated due to an over recovery of income taxes. which
understates the size of the RWVC |, traific and artificially increases the revenue adequacy

adjustment factor 1 address these two 1ssues below

See LSX 1 Opeming Evidence a1 19

CSXT s logic is that the RFV,, ... vomponent i the RSAM ratio is calculated based on afier-tax carnings,
and o straight application of the component to the R VC |, ratio, which 1s based on pre-tax revenues, would
leave a ratlroad below a revenue adeguate level

~
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a. Statutory Tax Rates
Versus Effective Tax Rates

CSXT s assertion that parties should adjust the REV component of the RSAM ratio at

shift in
CSXT '~ statutory tederal and state tax rates ignores the fact that CSX17s income tax expenses do
not retlect a stanght applicason of the statutory tax rates Simply stated CSXT's eftective 1ax rate
1s significantly ditferent thun the statutory tax rate

I'he cliectve tax rate 1s the amount of tax an individual or firm pays when all other government
tax offsets or pay ments ate apphed, divided by the tax base CSXT's Annual Repont Form R-1 data
clearly shows that the ratlroad’s efiective tax rate does not equal combined federal and state statutory
rates as assumed by CSX T One can disuinctly see this fact in looking at CSXT's Form R-1 data
In 2003 CSXT recorded $297 mullion in income from continuing vperations before taxes, but
booked a tax benefit not a tax expense. of S50 milion & In other words CSXT s net 1mlway
operating income mereased due to tax benefits This was not an 1solated situation € SX T booked 4
tax benefitof $21 3 oulhon 1 2002 while generating nearly $500 million in income from continuing
operations & In sum between 2002 and 2005. CSXT s cttective tax rates were well below the
statutors standards in cach year

There are a number of factors that can drive a firm’s effective tax rate well below its statutory
tax rate These include. but are not limited to, the impact of deferred income taxes. tax-loss
carrytorwards and carrvbachs and governmental tax credits CSX1 s Form R-1 data for 2003 does
not indicate the reason tor the large tax credit booked by CSXT. but the simple tact s that it

Mlusuates clearly that CHX 1 1s not pay g taxes of a statutory lesel

See UCSXT 2003 1 orm R-1, Schedule 210, Lines 46 and 63
See CSXT 2002 Form R-1 Schedule 210 Lines 46 and 63

Iz 1
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While 1t 1s clear that CSXT's anverage effective tax rate 1s below the statutory level, 11s unclear
that CSXT s margmal tax rate 1y alse below the statutory level, since 1t 1s not possible to venfy
CSXT s ettective marginal tax rate with the avarlable information A marginal tax rate 1s the tax rate
that applies to the last dollar of the tax base. and often applied to the change in tax obligations as
income 11ses  In this instance. the REV . ..., dollars added to the Revenue ,, while holding all
other vperating expenses constant. would be considered marginal revenue  CSX [ assumes that this
revenue would be taxed at the statutory rate - However 1t 1s not passible to calculate the actual
impact of taxes on this additional revenue with data 1n the record. or with publicly available CSXT
financial data Rather. to effectively caloulate the impact ot the addiuonal revenue would require
a complete set of CSXT income tax returns for the 2002 to 2005 time period - Without this data. one
cannot uuly determine the tax impact. 1t any, ol the additional revenue

CSXT simplistically assumes that the additional revenue comnbuted by the REV, |, figure
would be taxed at a statutory level CSXT has clearly provided no support for this assumption 1n the
record of this case  1f the STB were 10 accept CSXT7s argument that the RFV ;... component of
the RSAM ratio required a tax adjustment, the only logical tan rate to use for the adjustment is
CSXT s ettectine tas rate for cach sear  1he use of CSXT's effective 1ax rate reflects the fact that
CSX I does not incu tax expenses at the statutory rate and would therefore provide an adjustment
consistent with CSXT s actual tax positon  Exhibit_( ) DC-12) contains a restatement of USX1's
mark-up lactor calculated using CSX1 « efiective tax rates As shown 1in Exhibi_(TDC-12). the

corrected mark-up factor equals 1 26. rather than CSX I™s overstated [actor of 1 38



b. URCS Overstates the
Required Tax Recovery

The STB's 1IRCS mode] mncludes a vanmable return on investment (“"ROI’} component
calculated using u pre-tax weighted-average cost ol capital ("WACC™) based on the federal statutory
tax rate of 35 percent [ he use ot the pre-tax WAC C in the vanable ROL. which adjusts the cost of
equity to allow for a return to common equsty holders from afier-tux earnings. exphicitly adds
addiional vanable costs to cach movement 10 cover the railroad’s hypothetical tax burden
Howeser. as eaplamned above, railroads seldomn pay taxes at the statutory rate due to olfsets and
credits and therr actual tas expenses are much lower than imphied by the stawtory rate  Therefore,
using a statutory 1x rate in the URCS model leads to an ov erstatement in each movement s vartable
costs

Falubit_t 1DC-13) 1llustrates the impact ol the oy erstatement of tax recovery inherent in URCS
Asshown in L xhibit_( [1DC-13). actal federal taxes booked by CSX 1 102005 equaled $220 mullion
based on R-1 Schedule 210, Line 47 In contrast. the SID"s 2005 URCS mplicitly included $748
m:llion to cover the taxes inherent in the URCS variable ROl caleulation  In other words. the LRCS
model ineluded over three times the amount of costs necessary to cover CSXT s actual income tax
expense

| he eftect ol the tay overstatement in VIRCS has a direct impact on the caleulation of the RSAM
1evenue adequacy adjustment factor  Ata base level. the STB uses URCS vanable costs, along with
revenue statistics, 10 dentify the movements to include in the R/VC |, sample group. and the
subsequent Revenue o, | he problem hies in that the $TB has eftectively excluded movements trom
the R'V'C |, sample group. and lowered its Revenue ., figure, by overslating tax recovens 1n its

URCNS vanable cost calculations 1 or example. assume a movement has an R'VC ratio of 179
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percent based on the § I'B°s URCS vanable costs as presently calculated  Removing the tax recovery
overstatement from the URCS vanable costs would reduce the denominator in the R/VC ratio
calculation and increase the R VC ratio for the movement above the 180% threshold for inclusion
n the R'VC |, sample group [t 1s hikely that correcting the URCS vanable costs for this tax
recorery on erstatement would increase the number of movements in the R/VC |, sample group. and
thereby increase the total Revenue |,

Am change n the Revenue |y, has a direct impact on the STB's revenue adequacy adjustment
factor since. 1 ity implest form. the adjustment factor 1s equal to 1 plus the REV ., ..., divided by
the Revenue |, 2 Ifthe STB weretovaleulate CSXT s LRCS vanable costs using a pre-tax WACC
taking 1mto consideraton CSXT s effective tax rate. insteid of a statutory (ax rate, the size of the
RVC |, tiatfic group would be larger and produce a more accurate revenue adequacy adjusiment

tacton

2. Indexing of Wayhill Sample
Variable Costs and Revenues

CHX1 asserts that the 2002 1o 2005 revenue and vanable cost data tor the comparable group
provides an inconsistent comparison for evaluating the R/VC ratios of' the challenged rates. which
were established 11 2007 Jdue to inflation in rail rates and ratlroad operating costs = 1'o address this
alleged inconsistences, CSX [ proposed three indexing methods — two related w indexing revenues
and one for indexing vanable costs - to adjust the comparable group’s R/VC ratios CSXT's first
propased method for indexing prior year revenues 1o 2007 levels relied upon average chemical

revenue per umt as reported in ¢ SX 1 s publicly avanlable linancial reports for the 2002 10 2007

-ll;

* L -{RCV,, ., Resenue )
See CSX | Opening Evidence at 21

f
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peniod  The second revenue indexing method used a combination of the publicly available changes
intevenue dey cloped inCSXT s first proposal and revenue data extracted trom CSXT s confidenual
traffic files  Finally. CSXT proposed to adjust the comparable group’s vanable cost calculauons
based on publicly available railroad cost factors

Av a threshold matter Simphfied Standards exphicitly rejected as unnecessary the very type of
indexing proposed by CSXT = Ihe $ I'B also stated that 1f any panty wished 10 present additional
evidence of indexing of revenues and/or costs. the additional evidence would be evaluated as “other
relevant factors = The STB wamned. though. that the party submitung such additional evidence
would bear the burden of proof of the necessity of the proposed change and requure that the
propusing party quantily the evidence 1n an objective, transparent manner 2

With the STB™s mstructions in mind. it 1s clear that CSXT did not meet 11s burden because
€ $X1 did not show that the adjustments are necessary First. CSXT's evidence was not presented
objectn ely sinee CSXT fanled to adjust all relevant revenue and cost data. and instead [ocused only
on the data that would incredse the comparable group s R/VC ratios Second C$SX'T s indexing leads
10 & double count of the revenue necessary for CSX1 1o reach revenue adequacy Third, CSXT has
tarled to provide thorough and reluabie proot that the adjustments were necessary to reflect changes

in the market ] discuss my reasens tor CSXT s twilures below

= Swee Sunphfied Standards at 84-85  We do not helweve that any adjustinent 1o rnl costs 1s necessary, “and  Nor do
we beliey e a revenue adjustment 1~ appropiiate *

= Sev Sumphiied Standards at 85

2 See Simphified Standards at 77
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a. CSXT's Indexing
is Lnobjcctive
and Unnecessary

C5X1 stated that it indexed the comparable group’s revenues and vanable costs to account for
the timing difterences hetween the revenue and cost figures ol the movements 1n the comparable
group and those of the issue traflic According to CHX1. indexing the comparable group’s revenucs
and variable costs places the outdated comparable group R/VC calculations at the same price level
as that ot the issue taffic  The problem with CSX'1 s adjustments 1s that they were far trom
ohjectin ¢ because CSXT only induded adjustments that benefitted 1tself, and 1gnored adjustments
that potenually would lower the comparable group s adjusted R/VC rutios

CHX | ostensibly adjusted the revenue and costs figures tor the comparable group from 2002-
2005 1o 2007 levels in order 1o place them at the sume levels as the 1ssue traffic  However. the
comparable group’s revenues and variable costs are not the only historie revenue and cost staistics
used m the SI1B’s Three Benchmark Methodology  “amely, the STB's Three Benchmark
Methodology also calls [or the use of historie revenue and varable cost data in the calculation of the
RSAM and R'VC |, ratios Failure 10 adjust all vaniable costs and revenues leads to a glanng
inconsisiency 1n the appheation ol the data What we are left with atter CSX 17 indexing are
compatable group R'VC ratios nomunally indexed to 2007 price levels. and RSAM and Revenue
tatios based on averages of 2002 to 2005 rates and costs  Lhe mismatch m levels between the
comparable group RAVC s and the RSAM and R'VC |, ratios obviously leaves an unknown and
unexplored outcome to the maximum rate process CSXT tailed to explore these 1ssues. and left the

N 1B with u process that clearly does not produce a transparent outcome
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lhe question then becomes why did CSXT not mdes the data inctuded in the RSAM and
RV |, ratios when indexing the other revenues and vanable costs? Any truly objective analysis
would have adiusted all revenues and costs to the same levels, including the RSAM and R/VC

figures

b. CSXT’s Indexing
is Redundant

In addiien to being unobjective and one-sided. the indexing of the sample group’s revenue and
variahle cost fipures 1s redundant due to the presence of the RSAM revenue adequacy adjustment
tactor  As the $I'B explained in Simplhfjed Standards. the RSAM revenue adequacy adjustment
factot 1» designed to provide a rano to adjust the rates in the comparison movements to retlect the
maximum law tul rates the carner can charge captiv e traffic taking into consideration the ratlroad's
need o adequate revenues = In other words, the Three Benchmark Methodology already adjusts
1ates in the comparable group n an effort lor a ralroad to achieve and maintain revenue adeguacy

By indexing the res enue component ol the comparable proup to igher 2007 levels in order to
refleet rate increases. CSXT's proposal to reach revenue adequacy. while also applying « RSAM
revenue adjustment factor designed 1o adyust rates 10 a tevenue adequate level. would push the
compatable group » revenues bevond that necessary for revenue adequacy  Simply stated, CSXT
cannut double count its efforts to reach a revenue adequate rate levels

The STB prov ided an example of CSX [ s unnccessary index adjustments 2 The STB provides
an example of a revenue adequate rarlroad heaping an index adjustment on top of revenues that

alicady placed the railroad in a revenue adequate position As the S |B noted. indexing would only

Sec Sunphlicd Standads a1 81
See Sunphified Standads ar 85

I¥ 1z
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place the 1ailroad further above the revenue adequacy level  The STB's logic also holds true for a
railroad that 1> not currently revenue adequate. but 1s rsing 1ts rates to reach revenue adequacy

Staching an adjustment for helping a carnier to become revenue adequate on top of an adjustment
to reflect a ratlroad’s increasing 1ates to 1each revenue adequacy 1s clearly unnecessary and would

result in rates reflectine of a position well beyond revenue adequacy

¢. CSXT Has Not Proven
the Market Has Shifted

in a Transparent Manney

CHXT states that 1itindexed the revenues in the comparable group to account for the sigmificant
marhet changes and dy namies that hay ¢ occurred 1n the chemrcal market between 2007 and the 2002
and 2003 time penod from which the comparable group was extracted 22 | here 1s no denyiny that
CSXT ~otal revenues tor the chemical group have increased between 2002 and 2007 However.
CSX 1 has not provided clear evidence ol the cause of the increased revenues. or 1f the increased
revenues was attiibutable to all chemieal traffic CSXT s use ot publicly aviilable changes in
revenues per unit for general chemical tratfic lalls tar short of the transparency needed to pass the
STB's other relevant factors™ standard to adjust the comparable group R/VC ratios  Additionally
much of this increase in revenues has not come from a shift in the markets and dynamics. but from
CSXT s collection of luel surcharges

As indicated above CSXT's two revenue indexing processes rely upon changes m average
rexenue per unit for CSXT's entire chemical business group CSXT's first method indexes the

comparable group’s revenues based wholly upon istorie changes in the chemical business group s

2 Gee CSXT Opening a1 22
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average revenue pey unit - CSXT's second proposed indexing method uses a combination of the
chemical business group data developed in its {irst method and contidential revenue data developed
trom its internal taftic files  1he problem with both approachces 1s that they rely in whole or in part
upon changes n revenues for an entire business group, and not changes in revenues for the specific
commodity o1 movements at 1ssue CSX |1 has failed 1o meet its burden of proofl that the publicly
available pricing data lor CSX 17 chemical business as a whole rellects changes in the movements
included 1n the comparable group
CSY s website hists 29 ditterent major chemical groups in its chemid business group with
multiple sub-categories within each macro group®  While CSXT may categonze all these
commodities as "chemicals ™ the actual products are not nearly as homogenous and cover a wide
range of commodities including sand. plastics. petroleum cohe. LPG and soda ash  Each of these
different commodinies 1s driven by different market lactors and conditions that may have absolutely
nothing i common other than being included in CSX1s chemical business group  CSXT has
presented no evidence that the changes in revenue and revenue per unit tor its total chemical business
group has the same 1ate ol changes tor the commodities included 1n the comparable group CSXT
varries the burden 1o show that these changes are necessary to reflect changes in the market for the
specitic commodities  USXT has lallen well short of this mark
The STB stated that parties may present additional “other relevant lactor™ evidence for
tndening to show “market changes not reflected in the companson group ~ = In this instance,
CSXT has not shown that the changes 1n both its publicly published revenue statisties and 1ts internal

vonlidential revenue data was due entirely 1o market changes

Iu
a&

Se hitp www o com fuseaction=customers pricing _sty-detanl&bur=C | [&bun=C hemicals# (%X 13200
atcessed on | ebruary 27 2008

See Mimphified Stapdards at 85

I



CSX7 shows 1ts revenue mdesing  in terms of stronger pricing due to changes 1in market
conditions stating that indexing 15 necessary o account for ©  significant market changes and
dvnamics  for the slupments of chemical traffic "2 While changing market conditions may
account for some increases 1n revenues. a primary dover in higher 2007 chenucal business revenues
has alsuo been increases 1n assessed [luel surcharges (CSX1°s Tourth Quarter. 2007 Quarterly

Financial Report made this pomnt cnystal ¢lear indicating the change in chemical revenucs was due

to sevenal tactors ncluding higher tuel surcharges

Chemcals - Reyvenue and revenue per unit increases were
driven primarily by mmproved pricing and a higher fuel
surcharge rate

In other words both market and non-market 1ssues have impacted CSX1 s revenues 1n some
unknewn combination

Lhe STB sdecistonin £x Parte 661 Rard Eyel Surchurges. served January 26. 2007 ("Ea Parte
661") de-linked raifroad tuel surcharges from base transportation rates. and instead linked railroad

fuel swicharges to actual operations £ {he STB stated

Swe CSXT Upening at 22

CSAT Quarterls Mnancial Report Fourth Quarter 2007, page 10

In tact the STB took CSXT totask i1 ns Ex Parte 661 decision for attempting 10 argue that a fuel surcharge was
arevenue enhancement tool rooted mn dillerential pricing., and not just a means for recovering higher fuel costs See
F~ Parte 661 ar 6
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Because railroads rely on differcntial pricing. under
which rates are dependent upon factors other than costs.
a surcharge that 1s tied 10 the level of the basc rate, rather
than to fuel consumption for the movement to which the
surcharge 1s apphed. cannot tairly be described as a cost
recovens mechanism

kK

The railroads will have 4 90-day transition penod to
adjust their tuel surcharge programs £

Asmandated by the S 'B CSX 1 changed its tuel surcharge program from one based on a pereentage
of base rates 1o one based on a Imk 10 operations

CSXT clearly had increased revenues 1n 2007, but it 1s not possible from publicly aviilable data
to discern what portion of the change was driven by changes in the transportation market and what
was driven by increases mn fuel surcharge revenues which are independent of the chemical
transponation market = CSX | carries the burden ol showing that the increases in chemical revenues

were due to changes in markets in a transparent manner CSX1 has not met this burden

B. APPLICATION OF DUPONT'S
OTHER RELEVANT FACTORS

In my Opeming VS, | included two ather relevant factors and quantified thewr application to
the calculation of the Maximum R/VC Ratio for the issue movement  1he procedures described

and the unalyses contained 1n my Opening VS remam unchanged However. because the

See ' Pane 661 at 6

CNYXT mav 1n 1o argue that increases m fuel surcharge revenue were due 1o changes i the fuel market, and
therefore linked to changes sn “markets  Hus would be a red herring CSX 1 clearly states that it was looking at
thanges i the chemicd! transportation imarket. and not the fuel mmarket m advocauing ns adjustment

12 Je.
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comparable group and the Maximun R/VC Ratio has changed from my Opening VS, 1 have

tevised the calculations showing the applicanon of DulPont’s other relevant factors

These revisions are contamed below under the following topics
1 S1B’s RSAM Ratio Adjusted lor Efficiency
2 5IB s RSAM and R/VC |, Ratios Adjusted tor the 8 'B’s New Caost of Capital

Methodology

1. STB's RSAM Ratw
Adjusted for Efficiency

At pages 11-12 of my Opeming VS | descnibed the methodology [ used to adjust the STB s
RSAM 1o efficiency I have not changed that methodology or its results in Reply
The results Irom using the STB's RSAM adjusted for efficiency to caleulate the Maximum

R/VC Rato for the final comparable group are summanized in able 5 below
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lable §

Maximum Rate for Issue Mosements Using Elficiency RSAV apd R/VC>180

Pascapoula -

ltem Neuse
() {2)

I 3Q07 Rate per Car {Including Fuel

Surcharge) ! $7 14318
2 3Q07 Varuble Cost per Car $1913 12
3 RVCRae: 373%
4 Mavmum R/VC Rauo with RSAM

Adiusted tor [ fficiency 2 209%
S Masimum Rate per Can 2 $5 72023

6  Amoumt CSXT Rate per Ca
Exceeds Maximum Rate per Car $i42295

Page 3

lable 2 above

Tmel -1 me2x 100
Llectronic workpapers
Line 2\ Lue d
Lnel-Lines

[ I O |

A» shown 1n Table 5 above CSXT's rate for the 1ssue movement {Line 1) exceeds the rate
based vn the Maximum R/VC Ratio using the RSAM adyusted for ctficiency (Line 5) for the

comparable group hy an amount equal 10 $1 422 95 per car
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2. §IB'« RSAM and RVVC,,,
Ratios Adjusted for the $1B's
New Cost of Capital Methodology

Al pages 13-15 o my Opeming ¥VY | described the methodology 1 used 1o incorperate the

STB’s lanuary 17. 2008 decision in Ex Parte No 664 Methodolosny (o be Lmploy ed in

Detesmumng the Realiowd Induniry 3 oyt of Caputed ("Cosl 0f Capital *) to replace its single-stage

Discounted Cash ilow ("DCFE ™) model with a Caputal Asset Pricing Model (- CAPM™) to
determune the cost of equity component in the cost of capital caleulation | have not changed that
methodology a1 1ts 1esults 1n Reply

The results from incorporating, the CAPM cost of capital methodelogy to calculate the

Maximum R VC Rutio for the final comparable group are summanzed in 1able 6 below
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Table 6

Viximum Rate for Issue Movements Using CAPM RSAM and R/VC>180

Pascagoula -
ltem . Neuse
th {2
| 3007 Rate per Car (ncluding Huel
Surcharge) - $7.043 18
2 3QUT Variable Cost per Car - s1915 12
3 RV Rano - 373%
4 Mavimum R VC Ratie with RSAM
Adusted for CAPM 2979,
3 Mawumuin Rate per Car = 55.081 97
6 Amount CSXT Rate per Car
xeeds Maximum Rate per Car - 1461 31

Page 3

lable 2 above
lmel-C[me2 100
Flectronic workpapers
Lire2xLined
Linel-Lines

1= =

Asshown in Table 6 above, CSX 1y rate [or the issue movement (Ling 1) exceeds the rate

hased on the Maximum R/VC Rato using the RSAM and RV |, ratios adjusted for the CAPM

cost of capital (Line 3) for the comparable group by an amount equal to $1.461 21 per car
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V. RELIEF FOR DUPONT

In this sectien of my Reply VS. 1 piesent the relied that DuPont 1s entitled to Tor the 1ssue
movement based on the analyses and methodologies desenibed above  The results of my analyses

are shown in Table 7 below

Table 7

Fstimated Relief 1o DuPont Fi jovements At Issue
{m thousands)

— Based on _
SIB's Liticrent CAPM
RSAM and RSAM and R5AM and
Auvement R:VC>]80 R VC>180 RIVC>1R0O
th () (3) 4
1 Pascagoela MS - Neuse NC $1.399 51914 $1 965

As shown in lable 7 above. DuPont 1s entitled to rchet totaling $1 40 milhion using the

STB™s RSAM und R/VC |, ratios subject to the appropriate cap in Three-Benchmark cases The
reliel mereases 10 31 91 million using the RSAM and R/VC |, ratios adjusied for efficiency and
10 51 97 milhon using the RSAM and RVVC |, ratios adjusted only for the CAPM cost of capital

(1¢ unadjusted tor etficiency ) =. again subject 1o the approprate cap

2 See clectromic workpapers file * HAZ Relief Summary Reply 1l1s” for the detailed calculauons



VERIFICATION

COMMONWEALTH OF VIRGINIA )

)
CITY OF ALEXANDRIA )

I THOMAS D CROWLEY. venly under penalty of perjury that 1 have read the foregoing
\ enified Statement of Thomas D Crowles. that I know the contents thereof, and that the same are
true and correct  Further 1 cerufy that § am gualified and authonized to file this statement

%HM

Thomas 6 Crowley

Sworn 10 and subsunibed
before me this 3" day of March, 2008

— -ﬁ 1
Aot sver 5 L s nn

Diane R Kavounis
Notarv Public for the State of Virgmia

My Commussion expires November 30. 2012
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Exhibit_(TDC-9)

e ]
(¥ ]

Page 1 of 2
Comparison of the Change in the Fuel Component
of the RCAF to the EIA's U.S. No. 2 Diesel
Fuel Component Cumulative EIAUS Cumulative
Quarter  of the RCAK % Change  No 2 Diesel % Change
n (2) (3) 4) (5)
1. 1Q2002 874 0 0% 1178 0.0%
2 2Q2002 825 -5 6% 130.0 10.3%
3 3Q2002 94.4 8.0% 1346 14 2%
4 4Q2002 103 5§ 18.4% 143 7 21 9%
5 1Q2003 1007 15 2% 1617 372%
6 2Q2003 130 4 49 2% 146.9 24 7%
7 3Q2003 106 3 21 6% 146 3 24 1%
8 4Q2003 1133 29 6% 148 4 26 0%
9 1Q2004 110 8 26 8% 1587 34 7%
10 2Q2004 1208 38 2% 1717 45 7%
11 3Q2004 1377 57 6% 182.9 55 3%
12 4Q2004 148 3 69 7% 2097 78 0%
13 1Q2005 1715 96 2% 206 6 75.4%
14 2Q2005 186 9 113 8% 2260 91.8%
15 3Q2005 193 6 121 5% 2564 117 6%
16 4Q2005 276.2 216.0% 2704 129 5%
17 1Q2006 2264 159 0% 2500 112 2%
18 2Q2006 2279 160.8% 284 | 141 1%
19. 3Q2006 2652 203 4% 292 1 147 9%
20 4Q2006 2870 228 4% 2558 117 1%
21 1Q2007 2459 181.4% 2547 116 1%
22 2Q2007 2359 169 9% 2813 138 7%
23 3Q2007 2539 190 5% 2897 145 9%
24 4Q2007 276 4 216 2% 3270 177 6%

1Q2008 3348 283.1% 3342 183 7%
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Item
n

STR's Calculahons

2

3

Board RSAM Ratio
Board R/VC >180

STB RSAM Mark-Up

CSXT's RSAM Adjustment

4

5

6

7

Shorttall {After -Tax)
C5X1 Shortfall Caleulauon
CHXT Adjusted RSAM

CSX1 Adjusted RSAM Mark-Lp

Corrected RSAN Adjustinent

Source
)
Ex Pante 347 (Sub-No 2)
[x Parte 347 (Sub-No 2)

Line l— Line 2

Linel-Line2
Line 4-(1-38 5%) 2/
Lime2 #Line s

Lne6—Lme 2

8 Income (L.oss) from continuing
vperalions (before inc tanes) Sch 210 Ln 46
9 Income 1axes On Ordinary Income Sch 210 I n63
10  Effective Tax Rate L.ine 8- Line 7
11 Comected Shornfatl Calculation Line 4—(1 - Linc 10)
12 Comrecied Adjusied RSAM Line2 +1ne 11
t3 Cormrecwed Adjusied RSAM Mark-Up line 12— Line 2
1/ Smmple average of Columns (3) to (6)
2/ CSXI calculated an effective tax rate of 38 5% including state taxes

2002
3)
286%
233%

120

48%%
8%
316%

133

479,373
(21,562)
-4 5%
46%
284%

119

Corrected RSAM Adjustment Calculation

2003 2004 2005

C))

292%
239%

122

296,642
(50.403)
-170%
45%
284%

119

(5

292%
231%

126

61%
99%
330

143

511,043
15,220
3%
63%
294%

127

Exhibi_(TDC-12)

Page 1 ol 1

Four-Year
Average 1/

(6) (¥)]
300% 292 5%
236% 236 0%
127 124
64% 57%
104% Y%
340% 327 8%
144 139
963,736 562.699
249418 48,168
25 9% 18%
86% 60 1%
322% 296 1%
137 126
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Federal Income Tax Provision Included In URCS By STB

Item Source
I 2)
CSX URCS Total Return On Investment (@17 9% URCS D8PIL135
CSX URCS Total Return On Investment @12 2% URCS DSPIL135 1/
Provision For Federal Income Tax Included In URCS By §' Lmel-Line2
Actual Federal Taxes CSX R-1 Sch 210 Line 47

TI'ax Provision Included In URCS By S1B In Excess Of

Actual Taxes Paid Line 3 -Line 4

URCS developed without provision of federal income tax

Exhmbit_(TDC-13)
Page 1 of |

2005 CSXT
Amount

8

$2,348,502

$1.600.655
$747,847

$220,345

$527,502
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PART 111 — REPLY EXHIBITS

Exhibit A DuPont Contract Fact Sheet

Exhubit B Bear Stearns 2007 Rail Volume Analysis
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Moreno, Jeffrey

Subject: FW Week 52 Raill Volumes Rail Volumes Detenorate Further During Volatle Chnstmas
Week

Attachments: Week 52-07 xlIs, Disclaimer txt

From; Wolfe, Edward [mailto'ewolfe@bear.com]

Sent: Thursday, January 03, 2008 11:22 AM

To: Wolfe, Ed (Exchange)

Subject: Week 52 Rail Volumes. Rail Volumes Detenorate Further During Volatile Christmas Week

Pasted below, we have included bnef comments on Week 52 rail volumes and service
metrics We have also attached an Excel file with company and segment data

Our more in depth On Track note will be available tomorrow morning

BEAR
I STEARNS

DISCLOSURES & REG AC BELOW

Week 52: Rail Volumes Deteriorate Further During Volatile Christmas Week

VOLS DETERIORATE. Total Week 52 vols declined 6 0% y-o-y, deteriorated vs -2 8% and -3 2% in the prior
2 weeks and ~2.3% for the full year In 4Q rails vols declined 1.0%, improved vs. -2 4% last quarter and -2 8% In
1H-07 Vols for the Canadian rails declined -3 1% y-o-y and vols for the Blg 4 U.S rails were down 6 6% y-o-y
In 4Q vols for the Canadian rails were up 4 4%, improved vs +0 2% last quarter and vols for the Big4 U S rails
wete down 2.1%, improved vs -3 0% last quarter

TIMING OF CHRISTMAS LIKELY A LARGE DRAG. Christmas occurred on a Tuesday this year,
impacting two full work days (Monday, Christmas Eve and Tuesday) whereas last year Christmas occurred on a
Monday, impacting just one full work day, with Christmas Eve occurring on a Sunday (Sunday 1s typically a
slower freight day) We expect the rails to meke up that vol, during 1Q although the first week could see similar
effects with New Years Day this year on a Tuesday vs Monday a year ago. Continued weak demand as well as
the lingering effects of harsh weather conditions across the western US and Canada also contributed to the

decline in vols

BROAD BASED WEAKNESS. Vols dechned y-0-y in 6 of 8 scgments, led by declines in autos (-21%),
intermodal (-8%) and paper/lumber (-22%) Coal vols declined 4% and grain vols declined 3% Minerals/stone
vols also declined 4% On the positive side, chemicals vols were flattish and metals were up a solid 5%

NSC AND CNI LESS WORSE AMONG THE CLASS I's. Harsh weather conditions in the Midwest continued
to impact BNI and UNP, with vols down 6% and 7%, respectively NSC was the least worst among the U S rails
this week, with vols down 5%, while CSX’s vols were down 9% [n Canada, CNI's vols were down 2% and CP’s

vals were down 5%

3/4/2008
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MIXED SERVICE METRICS. 3 of the 4 US Class I rails reported faster train speeds while 3 reported
deteriorated dwell times BNI reported the best y-o-y improvement in train speeds while NSC reported the best y-
o-y improvement in dwell umes In Canada, CNI's y-o-y train spceds declined and y-o-y dwell times deteriorated
We note that complete service metrics for CP are not available yet

See the attached spreadsheets and tomorrow’s On Track note for more detail by company and by segment.

Have a great day!
Ed
BearCasts™

Chce here Sr~urlateeinian o _

Looking for our latest models or research? A fast way to access notes, reports and models 1s by clicking
on Bear's Research Library Click here to access research by company or analyst

Fquily Research Phone Emal Sector Rating

Analyst Aurfreight & Surface Market Werght
Edward Wolfe 212-272-7048  ewolfe@bear com Transportation - Railroads arket We

Scoit Group 212-272-0692  sgroup@bear com
Companies Analyzed

, Yesterday’s , " _—
€ npany Name 'I 'l::::'l e, h:\m:: ‘ Ranng Il'::rle" Rosk {17 tar et » ancdudud) I\r::ill:'l;':_::"l""‘ (It
Mice
. . Peer
Union Pacific UNP 12424 o0

Norfolk Southern  NSC 4941 Outperform

CSX Corpolation  CSX 4345 poor

E:ﬂ:vd;;n(g::::li) CPCN 6445 I;::fl:onn
Ry s M4 g
:‘E‘:a:::;::; National CNRCN 4640 :::;o -
:‘:Jg:;dlan National CNI 46 40 g::;om
:I:::ls:on Northern u 8293 s::ttonn

Analyst Certification

The Research Analyst(s) who prepared the rescarch report hereby certify that the views expressed in this research report
accuraicly reflect the analyst(s) personal views about the subject companies and their sccurities The Research Analysi(s) also
certify that the Analyst(s) have not been, are not, and will not be receiving direct or indirect compensation for expressing the
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specific recommendation(s) or view(s) i this report

Edward Wolfe
Important Disclosures

Bear Stearns does and seeks to do business with companics covered in its research reports, As a result
investors should be aware that the Firm may have a conflict of interest that could affect the objectivity of
this report

Customers of Bear Stearns in the United States can receive independent, third-party rescarch on the
company or companies covered in this report, at no cost to them, where such research is available

call (800) 517-2327 to request a copy of this research
Investors should consider this report as only a single factor in making their nvestment decision

BNI Bear Steams 1s affiliated with the specialist that makes a inarket in the common stock of this issuer, and such specalist
may have a position {long or short) and may be on the opposite side of public orders in such common stock

For important disclosure information regarding the companies in this report, please contact your registered representative al
1-800-999-2000, or write to Sandra Pallante, Equity Research Comphance, Bear, Steams & Co Inc , 383 Madison Avenue,
New York, NY 10179

The costs and expenses of Equity Research, mcluding the compensation of the analyst(s) that prepared this report, are patd
out of the Firm's total revenues, a portion of which 1s gencrated through investment banking activities This report has been
prepared in accordance with the Firm's conflict managenent policies Bear Steamns 1s unconditionally commutied to the
integrity, objectivity, and independence of its research Bear Sieamns research analysts and persennel report to the Director
of Research and are not subject to the direct or indirect supervision or control of any other Firm department (or members ol
such department) This publication and any recommendation contained herein speak only as of the date hereof and are
subject to change without notice Bear Stearns and its affiliated companies and employees shall have no obligation to update
or amend any information or opinion contained herein, and the frequency of subsequent publications, If any, remain i the
discretion of the author and the Fim

Bear, Stearns & Co Inc Equity Research Rating System Ratings for Stocks (vs analyst coverage universe) Outperform
{O) - Stock 1s projected to outperform analyst's industry coverage universe over the next 12 months Peer Perform (P) -
Stock 15 projected to perform approximately in line with analyst's industry coverage universe over the next 12 months
Underperform (U) - Stock 1s projected to underperform analyst's industry coverage universe over the next 12 months

Ratings for Sectors (vs regional broader market index) Market QOverweight (MO) - Expect the industry to perform better
than the primary market index for the region (S&P 500 in the US) over the next 12 months Market Weight (MW) - Expect
the industry to perform approximately in line with the primary market index for the region (S&P 500 1 the US) over the
next 12 months Market Underweight (MU) - Expect the industry to underperform the primary market index for the region
(S&P 500 In the US} over the next 12 months

Edward Wolfe, Airfreight & Surface Transportatton - Railroads
Union Pacific, Pacer International Inc , Norfolk Southern, CSX Corporation, Canadian Pacific Railway (Canada), Canadian
Pacific Railway (US), Canadian National (Canada), Canadian National (US), Burlmgton Northern Santa Fe

Bear, Steamns & Co Inc Ratings Dustribution as of September 30, 2007 Percentage of BSC universe with this rating /
Percentage of these companies which were BSC investment banking clients in the last 12 months Outperform (Buy)- 44 5/
15 6 Peer Perform {Neutral) 48 4/9 3 Underperform (Sell) 71/65

OTHER DISCLAIMERS

This report has been prepared by Bear, Steams & Co Inc , Bear, Stearns Intemational Limited or Bear Stearns Asia Limited
(together with their affiliates, "Bear Stcarns”), as indicated on the cover page hereof Responsibility for the content of this
report has been accepted by Bear, Steamns & Co Inc for distribution in the United States 1f you are a recipient of this
publicatron in the United States, orders in any securities refetred to herein should be placed with Bear, Stearns & Co Inc
This report has been approved for pubhcation in the United Kingdom by Bear, Steamns International Limited, which 1s
authorized and regulated by the United Kingdom Financial Services Authority U K retanl chients should contact their Bear,
Stearns International Limited representatives about the investments concemed Thas report 1s destributed m Hong Kong by
Bear Stearns Asia Limited, which 1s regulated by the Sccurittes and Futures Commisston of Hong Kong Recrpients of this
report from Bear Steams Asta Limited should contact representatives of the latter i relation to any malter referred to herein
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Additional information 1s available upon request

Bear Stearns and its employees, officers, and directors deal as principal 1n transacuions mvolving the securities referred to
herein (or options or other instruments related thereto), including in transactions which may be contrary to any
recommendations contatned herein Bear Steams and its employees may also have engaged in transactions with issuers
identified herein Bear Stearns 1s affiliated with a specialist that may make a market in the securities of the 1ssuers referred
to 1n this document, and such specialist may have a position (long or short) and may be on the opposite side of public orders
in such securities

This publication does not constitute an offer or solicitation of any transaction i any securitees referred to herein Any
recommendation contained herein may not be surtable for all investors Although the information contained in the subject
report (not including disclosures contamed herem) has been obtained from sources we believe to be reliable, the accuracy
and completeness of such information and the opinions expressed herein cannot be guaranteed This publication and any
recommendation contained herein speak only as of the date hercof and are subject to change without notice Bear Steams
and s affiliated companies and employees shall have no obligation to update or amend any information or opinion
contained heremn

This publication 1s being furmished to you for informational purposes only and on the condition that it will not form the sole
basis for any investment decision Each mvestor must make their own detenmination of the appropriateness of an investment
tn any secunties referred to herein based on the tax, or other considerations applicable to such investor and its own
investment strategy By virtue of this publication, neither Bear Steams nor any of ils employces, nor any data provider or
any of its employees shall be responsible for any investment decision This report may not be reproduced, distributed, or
published without the prior consent of Bear Stearns ©2008 All nghts reserved by Bear Stearns Bear Stearns and its logo
are registered trademarks of The Bear Stearns Companics Inc

This report may discuss numerous securities, some of which may not be qualified for sale in certain states and may therefore
not be offercd Lo investors wn such states This document should not be construed as providing investment services Investing
in non-U S secunities including ADRs involves significant risks such as fluctuation of exchange rates that may have adverse
effects on the valuc or price of income derived from the secunity Securitics of some forcign companies may be less liquid
and prices more volatile than securities of U S companies Secunties of non-U S 1ssuers may not be registered with or
subject to Secunties and Exchange Commission reporfing requiremnents, therefore, informatton regarding such issuers may
be himted

NOTE TO ACCOUNT EXECUTIVES For securities that are not histed on the NYSE, AMEX, or Nasdaq National Market
System, check the Comphiance page of the Bear Steams Intranet site for State Blue Sky data prior to soliciting or accepting
orders from clients CIR 230 Disclaimer Bear Stcamns does not provide tax, legal or accounting advice You should consult
your own 1ax, legal and accounting advisors before engaging 1n any transaction In order for Bear Stearns to comply with
Internal Revenue Scrvice Circular 230 (if applicable), ycu are notified that any discussion of U S Federal tax i1ssucs
contamned or referred to herein 1s not intended or written to be used, and cannot be used, for the purpose of (A) avoiding
penalties that may be impaosed under the [nternal Revenue Code, nor (B) promoting, marketing or recommending lo another
party any transaction or matter discussed hercin
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EASTERN RAILROADS

csx NSC
FO7 Week 52 6wk roling QD YTO| FO7 Woek 526 wk roling_ QT YD
Intermodal -109% 0% 4% 34% 45% -25% 42% 4 2%
Automotrve -101% 94% -3 5% 51% -324% 40% 21% 50%
Coal 125% 2% 22% -18% 2 0% 65% 52% 1%
Gramn 24% 36% -11% 3% 95% 17% 18% 00%
Chermcals 18% 1% 58% 26% 52% 23% §2% 33%
Paper/Lumber -140% 126% -141% -126% -122% 98% 93% 49%
Metals 08% 03% -3 3% 22% 92% 39% Iz% 0%
Minerais/Slone -107% 42% 58% -1 6% 83% 54% 3% 41%
Total Carloads 4% 25% 3% 34% 4% 3 4% 30% A%

WESTERN RAILROADS

BNI UNP
FO7 Week 52 6 wk rofling QTD YTD| FO7 Wesk 52 6 wk roling Qro YTD
Intermodal -118% -7 5% 4% £6% 90% 14% 9% 05%
Automotive A79% 46% 40% 31% -205% 53% 3% 4 2%
Coal -16% 09% 03% 03% 41% 01% 30% 05%
Gran 60% 105% 128% 33% 10% 19% 50% 48%
Chemucals 09% 9% 13% 115% 10% IT% §5% 3%
Paper/Lumber -281% -17 8% -173% -18 6% -224% 139% -130% -158%
Melals 63% 21% 25% 01% 17% 06% {5% 40%
Minerals/Stone 96% 17 6% 76% -1 1% 19% 55% 37% 9%
Total Cardoads 6% 26% 30 3 1% £ 9% A 2% 01% 4%

CANADIAN RAILROADS

CN cP
FO7 Week 52 6wk rolling QrD YTD| FO7 Week 526 wk rofling Qrb YTD
intermodal 53% 45% 4 2% 01% 29% 70% 69% 67%
Automolive -28 5% 56% 6 5% 41% -114% 29% 63% 24%
Coal 7% -3 8% 43% -109% £4% 22% S57% 41%
Gran 135% 4 5% -12% 20% -24 5% 23% 47% 02%
Chemicals 02% 26% 50% 44% -115% 3T 51% 122%
Paper/Lumber 201% 157% A3 1% A2T% -28 3% -140% -123% -163%
Metals 27 3% 157% 141% 62% 144% 1638% 120% -38%
Mmerals/Sione 2% 49% 20% 48% A3 7% £3% 33% 3%
Tofat Carloads -19% s0% % 1 1% 5% 26% iT% 28%

. SMALL CAP RAILROADS
KCSM {Mexico only) KCS(US only}

FOT Week 52 6wk rolling Q1D YTD| FO7 Week 52 6 wk rofing Qro YD
Intermodal 3 4% 149% 163% 141% 598% -49 0% 34 3% -190%
Automotive 47 5% A0% -1 2% 27% -315% 7% 4 5% 2%
Coat 00% 507 5% 1194 9% w20% -189% 06% A% 0%
Gran -295% 199% -130% 02% -158% 24% 2% D%
Chermicals 21 4% 156% -125% 66% 196% 161% 128% 54%
Papet/Lumber 33 5% -23 5% 25T% -181% 30% 92%% 35% 46%
Melals 83% 42% 97% -14 3% 124% T1% 11% 55%
Minerals/Stone 101% 146% 150% 80% 5% 19% 81% 26%
Total Carloads -76% A6% 4% 3% 214% A3 4% 9% S0%




Certificate of Service

I hereby certify that [ have on this 5th day of March 2008, served a copy of the forcgoing
Complaiant’s Reply Evidence on Paul Moates and Paul llemmersbaugh, Sidley and Austin,

1501 K Street, NW, Washington. D C 20005, via hand delivery and email
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Jeffrey O. Moreno




